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United States Court of Appeals for the 

District of Columbia 

i 

I 

_ 

j 

1 Docket No. 77906 

i 

John Brown, Petitioner, 


vs. 


Commissioner of Internal Revenue, Respondent. 

APPEARANCES: j 

For Petitioner: Chas. M. Bryan, Esq., 

For Respondent: W. R. Lansford, Esq., 

Docket Entries: 

Transferred to Mr. Mellott 10/30/36. 

1934 

Nov. 21—Petition received and filed. Taxpayer notified. 
(Fee paid) 

Nov. 21—Copy of petition served on General Counsel; 

Dec. 24—Answer filed by General Counsel. 


1935 

Jan. 3—Copy of answer served on taxpayer. 

Sept. 6—Hearing set Oct. 24, 1935. 

Oct. 18—Order that proceeding be stricken from Day Cal¬ 
endar of 10/24/35 and placed on Day Calendar 
of Dec. 11, 1935, entered. 

Dec. 11—Hearing had before C. M. Trammell, Division 2. 

Submitted on merits. Briefs due as per rules. 
Dec. 20—Transcript of hearing of Dec. 11, 1935 filed. 


1936 

i 

Jan. 16—Brief filed by taxpayer. 1/17/36 copy served. 
Jan. 31—Brief filed by General Counsel. j 

Dec. 3—Findings of fact and opinion rendered—A. J. Mel¬ 
lott, Division 11. Judgment will be entered for 
the respondent. 

Dec. 7—Decision entered—Arthur J. Mellott, Division 11. 


1937 

Feb. 6—Stipulation of venue filed. 
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Feb. 6—Petition for review by U. S. Court of Appeals, 
District of Columbia, with assignments of error 
filed by taxpayer. 

Feb. 8—Proof of service filed by taxpayer. 

Mar. 2—Motion for extension of 60 days to prepare and 
transmit record filed by taxpayer. 

Mar. 2—Order enlarging time to 5/6/37 to prepare and 
transmit record entered. 

Apr. 27—Agreed statement of evidence lodged. 

Apr. 27—Agreed praecipe filed. 

Apr. 28—Agreed statement of evidence approved and or¬ 
dered filed. 

2 Endorsed: Received Nov 21 1934 U. S. Board of 
Tax Appeals 

Endorsed: United States Board of Tax Appeals Filed 
Nov 211934 

United States Board of Tax Appeals 
Docket No. 77906 
John Brown, Petitioner , 
vs. 

Commissioner of Internal Revenue, Respondent . 

Petition . 

The above named petitioner hereby petitions for a re¬ 
determination of the deficiency set forth by the Commis¬ 
sioner of Internal Revenue in his notice of deficiency IT: 
AR :C-1, IMcJ-90D, dated August 27, 1934, and as a basis 
of his proceedings alleges as follows: 

1 . 

The petitioner is a resident of Memphis, Shelby County, 
Tennessee, with his office in the Courthouse of said County, 
and his residence at 661 Rozelle Street, Memphis, Tennes¬ 
see. 

2 . 

The notice of deficiency, a copy of which is attached and 
marked Exhibit A, was mailed to the taxpayer on August 
27,1934. 
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3 . | 

The taxes in controversy are income taxes for the years 
1924 to 1933, inclusive, as follows: 


Year 

Income Tax 
Liability 

Income Tax 
Assessed 

Deficiency 

1 

Penalty 

1924 

$ 1.44 

None 

$ 1.44 

$ .36 

1925 

9.93 

None 

9.93 

2.48 

1926 

124.42 

None 

124.42 

i 31.10 

1927 

286.72 

None 

286.72 

I 71.68 

1928 

438.40 

None 

438.40 

109.60 

1929 

401.49 

None 

401.49 

100.37 

1930 

889.99 

None 

889.99 

&22.50 

1931 

542.80 

None 

542.80 

|135.70 

1932 

3,824.32 

1,581.59 

None 

3,824.32 

1,581.59 


1933 

None 

i 

i 

. . 

i 

Totals 

$8,101.10 

None 

$8,101.10 

$673.79 


3 4. 

The determination of tax set forth in said notice df defi¬ 
ciency is based upon the following errors: 

(A) The Commissioner erred in holding that the ipcome 
of the taxpayer was not salary and/or compensation re¬ 
ceived by the taxpayer in his employment as part of the 
State’s governmental scheme for the collection of itaxes, 
so that a tax upon his income would be regarded as ad inter¬ 
ference by one Government with the functions of another. 

(B) The Commissioner erred in holding that the tax¬ 
payer, as the attorney for the County Trustee in the collec¬ 
tion of delinquent taxes, as provided by statute, was not an 
integral part of the plan or scheme for the collection of 
taxes, and was not therefore either an officer of the State 
of Tennessee and/or Shelby County or an employee of the 
State of Tennessee and/or Shelby County, so that his com¬ 
pensation was received by him as a Governmental Agent. 

(C) The Commissioner erred in assessing any penalty 
whatever upon any of the taxes assessed against tde tax¬ 
payer. The taxpayer was acting under and by virtue of 
advice given him by the highest law authorities of the State, 
and in accordance with the advice given him throughout by 
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counsel, and therefore was not liable for any penalty, if his 
contention be found unsound in law. 

5 . 

The facts upon which the taxpayer relies as the basis of 
this proceeding are as follows: 

By the laws of the State of Tennessee the County Trustee 
is the officer designated for the collection of taxes. (1932 
Code, Section 1545) The scheme of taxation provides for 
the appointment of deputies by the County Trustee after 
the tax has become delinquent (Code Section 1565), and ex¬ 
pressly provides (Sections 1567 and 1568) for the return of 
the tax list by the officer or constable to whom it has been 
delivered by the County Trustee on or before the first day 
of June after the tax becomes delinquent. Thereupon it is 
the duty of the County Trustee to carry out the provisions 
of Sections 1588 and 1589 of the Code, which said Sections 
are as follows: 

“Sec. 1588. After the publication of the aforesaid notice, 
and between the date of February 1 and March 1, the trus¬ 
tee shall deliver the delinquent lists showing all unpaid land 
taxes to an attorney chosen by him with the approval of the 
county judge, or chairman of the county court, and it shall 
be the duty of the county trustee and the county judge, or 
chairman, to cause said attorney to prepare and file 
4 suits in the chancery or circuit courts for the collec¬ 
tion of all delinquent land taxes, and all arrears of 
taxes due the state, county, and municipality; and, so that 
delinquent and municipal taxes may be collected at the same 
time as other taxes, it shall be the duty of the proper munic¬ 
ipal officers to furnish the county trustee or his attorney, 
certified lists of delinquent municipal taxes, unless other¬ 
wise provided. 

Sec. 1589. After the filing of said suits, the county trus¬ 
tee shall submit to the county court a list of delinquent taxes 
reported uncollected, as the insolvent list, and said court 
shall allow credit for such uncollected taxes when the trus¬ 
tee has caused suits to be instituted for their collection as 
provided in this law, but not otherwise.” 

It will be noted that these Sections provide for the deliv¬ 
ery of all lists to an attorney chosen by the Trustee, 
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j 

With the approval of the County Judge or Chairman, 

And it is made the duty of the Trustee and Chairman to 
cause the attorney to prepare and file suits for the collection 
of all delinquent land taxes. 

No exception is made, no discretion is left to the attorney. 
It is required that suit shall be filed on all delinquent taxes. 

When such suits have been filed, then and only then can 
the Trustee receive credit in his accounts to the Cbunty 
Court for the taxes which have been charged against him, 
as appears from Section 1589. 

It is further expressly provided (Section 1583) ttjat no 
credit shall be allowed the County Trustee until the delin¬ 
quent lists have been returned to his office by the collecting 
officer. After the return of such lists by the officer the 
County Court may allow credit for erroneous assessments, 
double taxation, and removal of persons assessed, “tyut no 
credit shall be allowed for any item due from insolvent 
delinquent land taxpayers, and such taxes shall remain a 
charge upon the books of the county trustee until hb com¬ 
plies with the requirements of section 1589. ’’ 

As directed and ordered by the statutes, the County Trus¬ 
tee appointed the taxpayer as attorney for the collection of 
taxes for the years 1924 to 1933, inclusive. The duties of 
the taxpayer as such attorney were prescribed by Section 
1590, which expressly required him to file suits withbut ex¬ 
ception to collect the taxes and the penalties. 

By Section 1591 it is provided in detail how the 
5 suits shall be filed, how they shall be prosecuted, and 
how the proceeds from the sale of land for! taxes 
shall be applied. 

Taxpayer has acted throughout as attorney under the 
statute. His compensation has been derived exclusively 
from fees collected under the Statute, as to which there was 
no discretion on the part of the Trustee or anyone else, nor 
was the taxpayer authorized to collect any greater or 
smaller fees than those fixed by statute. 

The taxpayer throughout has been advised by counsel and 
has had an additional opinion from the Attorney General’s 
office of the State of Tennessee, and has at all times made 
no effort to conceal or withhold any information in regard 

to the nature of his income, the amount or source thereof. 

7 
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6 . 

WHEREFORE THE PETITIONER PRAYS: 

(A) That this Board may hear the proceedings and de¬ 
termine whether the taxpayer received such income as is 
now sought to be taxed by way of salary and/or compensa¬ 
tion for acting as an officer and/or employee of the State 
of Tennessee and/or the County of Shelby, as an integral 
part of the Governmental machinery of said State and/or 
County in the collection of its taxes, and that the Board hold 
taxpayer to be such officer and/or employee and remit the 
entire tax assessed against him. 

(B) That if the Board finds that the taxpayer is liable 
to the tax, that the Board set aside all penalties assessed 
against him, for the reason that there is no cause shown for 
the assessment of any penalty, the failure to make returns 
and pay taxes resulting entirely from the question of the 
construction and effect of certain statutes. 

JOHN BROWN, 

Shelby County Court House, 
Memphis, Tennessee. 

CHAS. M. BRYAN, 

Counsel for Petitioner. 

6 State of Tennessee, 

County of Shelby . 

John Brown, being duly sworn, says that he is familiar 
with the statements contained in the foregoing petition and 
that the facts therein stated are true. 

1 JOHN BROWN 

Sworn to and subscribed before me this 19th day of No¬ 
vember, 1934. 

MARGUERITE STEGALL 
(Seal) Notary Public . 

My commission expires 4/17/38. 
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I 

7 Endorsed: Received Nov 21 1934 U. S. Board of 
Tax Appeals 

(COPY) 

EXHIBIT A 

i 

Treasury Department 
Washington 

Office Of 

i 

Commissioner of Internal Revenue 

i 

Address Reply To 
Commissioner of Internal Revenue 
And Refer To 

Aug. 27, 1934. 

Mr. John Brown, 

Shelby County Courthouse, 

Memphis, Tennessee. ! 

Sir: | 

i 

You are advised that the determination of your income 
tax liability for the years 1924 to 1933, inclusive, discloses 
a deficiency of $8,101.10 and penalty of $673.79, as fehown 
in the statement attached. 

In accordance with section 283(a) of the Revenue Act of 
1926, and section 274(a) of the Revenue Act of 1926, sec¬ 
tion 272(a) of the Revenue Act of 1928 and section 272(a) 
of the Revenue Act of 1932, as amended by section 501 of 
the Revenue Act of 1934, notice is hereby given of the de¬ 
ficiency mentioned. Within ninety days (not counting Sun¬ 
day or a legal holiday in the District of Columbia as the 
ninetieth day) from the date of the mailing of this letter, 
you may file a petition with the United States Board bf Tax 
Appeals for a redetermination of the deficiency. 

Should you not desire to file a petition, you are requested 
to execute the enclosed form and forward it to the Cbmmis- 
sioner of Internal Revenue, Washington, D. C., for the at¬ 
tention of IT :C :P-7. The signing and filing of this form 
will expedite the closing of your returns by permittmg an 
early assessment of the deficiency and will prevent fhe ac¬ 
cumulation of interest, since the interest period terminates 
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thirty days after filing the form, or on the date assessment 
is made, whichever is earlier. 

Respectfully, 

GUY T. HELVERING, 
Commissioner . 

By CHAS. T. RUSSELL (signed) 
Deputy Commissioner. 

Enclosures: 

Statement 
Form 870 

8 Statement 

IT: AR :C-1 
IMcJ-90D 


In re: Mr. John Brown 

Shelby County Courthouse, 
Memphis, Tennessee. 

Income Tax Liability 



Income 

Income 



Year 

Tax Liability 

Tax Assessed 

Deficiency 

Penalty 

1924 

$ 1.44 

None 

• $ 1.44 

$ .36 

1925 

9.93 

None 

9.93 

2.48 

1926 

124.42 

None 

124.42 

31.10 

1927 

286.72 

None 

286.72 

71.68 

3928 

438.40 

None 

438.40 

109.60 

1929 

401.49 

None 

401.49 

100.37 

1930 

889.99 

None 

889.99 

222.50 

1931 

542.80 

None 

542.80 

135.70 

1932 

3,824.32 

None 

3,824.32 


1933 

1,581.59 

None 

1,581.59 


Totals 

$8,101.10 

None 

$8,101.10 

$673.79 


The deficiency shown herein is based upon the reports 
dated January 27, 1933, and April 10, 1934, submitted by 
the internal revenue agent in charge at Nashville, Tennes¬ 
see, copies of which were transmitted to you under date of 
February 14, 1933, and April 13, 1934, respectively. The 
report of April 10,1934, has been approved by this office ex- 
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cept for small adjustments in the computation of tax as 
set out in schedules attached. 

Careful consideration has been accorded the brief! sub¬ 
mitted under date of September 28, 1933, by your repre¬ 
sentative, in connection with the findings of the examining 
officer. Your contention that the fees paid to you by the 
Clerk of the Chancery Court are not subject to income tax 
cannot be conceded, since it is held that you are not an officer 
or employee of the State or political subdivision thereof. 
Further, compensation for your services as prosecutor in 
delinquent tax cases is provided for by adding to the amount 
of the tax a penalty of 10 per cent, which amount is| paid 
to you as judgments are collected. 

Computation of your revised income tax liability follows: 


9 Mr. John Brown. 

1924 


Statement 

1 

Net income reported 

Add: 

1. Fees 

Deduct: 

$3,268.32 

None 

i 

2. Business expenses 

672.27 

$2,596.05 

_1_ 

Net income adjusted 


$2,i 

1 

596.05 

Explanation of Changes 




1. Fees received by you from the State of Tennessee for 
services rendered as an attorney are held to be taxable in¬ 
come under the provisions of the several Revenue Acts that 
compensation received for services rendered to a State or 
political subdivision thereof is taxable income unless the 
person receives such compensation as an officer or employee 
of the State or political subdivision. 

N The statutes of Tennessee do not create an office fqr one 
serving in the capacity in which you served, but merely con¬ 
fers on the county trustee the right to select an attorney to 
bring suits to enforce payment of delinquent taxes. Apply¬ 
ing the rule laid down in Metcalf and Eddy v. Mitchell, 269 
U. S. 514, it is evident that you do not qualify as an officer 
or employee of the State. j 

Therefore, any compensation received by you from the 
State of Tennessee for services rendered as an attorney 
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engaged by the county trustee of Shelby County is held to 
be taxable income. 

2. The following business expenses have been allowed in 


computing your net income: 

Stenographic $138.75 

Stamps and stationery 22.50 

Clerical help 498.25 

Telephone 12.77 

Total deductions $672.27 

10 Computation of Earned Income Credit 

Earned net income $2,596.05 

Less: 

Personal exemption 2,500.00 

Balance $ 96.05 

Normal tax at 2% on $96.05 $1.92 

Total tax $1.92 

Credit of 25% $ .48 

Computation of Tax 

Net income $2,596.05 

Less: 

Personal exemption 2,500.00 

Balance subject to normal tax $ 96.05 

Normal tax at 2% on $96.05 $1.92 

Total tax $1.92 

Less: 

Earned income credit .48 

Income tax liability $1.44 

Tax previously assessed None 

Deficiency $1.44 

Penalty for delinquency, 25% $ .36 
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11 


l 


1925 


j 

Net income reported 


None 

Add: 


i 

i 

1. Fees 

$5,695.60 

! 

Brought forward 

$5,695.60 

None 

11 Deduct: 


i 

2. Business expenses 

1,313.26 

$4,382.34 

Net income adjusted 


$4,382.34 

Explanation of Changes 


1. See explanation of item (1) for year 1924. 

i 

2. Business expenses have been allowed as follows: 

Stenographic 


$ 156.25 

Clerk hire 


27.50 

Stamps 


1428 

Clerical help 


l,0t5.00 

Telephone, stationery, etc. 


20.23 

Total deduction 


$1,313.26 

Computation of Earned Income Credit 


Earned net income 


$4,3$2.34 

Less: 



Personal exemption 


3,500.00 

Balance 


$ 882.34 

Normal tax at 1%% on $882.34 


$13.24 

Total tax 


$13.24 

Credit of 25 °/o 


$ 3.31 


Computation of Tax 


Net income 

$4,382.34 

Less: 

Personal exemption 

3,5<j)0.00 

Balance subject to normal tax 

$ 882.34 

12 Normal tax at 1%% on $882.34 

$13.24 

Total tax 

$13.24 

Less: 

Earned income credit 

3.31 
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Income tax liability $ 9.93 

Tax previously assessed None 


Deficiency $ 9.93 

Penalty for delinquency, 25% $ 2.48 


Inasmuch as the effective date of the Revenue Act of 1926 
was January 1, 1925, a personal exemption of $3,500.00 has 
been allowed for the vear 1925, and the normal tax has been 
computed at the rate of 1%% instead of 2% as shown in 
the agent’s report. 

1926 


Net income reported 
Add: 

1. Fees 
Deduct: 

2. Business expenses 


None 


$12,656.34 

1,884.12 $10,772.22 


Net income adjusted $10,772.22 

Explanation of Changes 


1. Explained in item (1) for the year 1924. 

2. Business expenses have been allowed as follows: 


Stenographic 

$ 812.50 

Clerical help 

937.50 

Stamps, stationery, telephone, etc. 

134.12 

Total deduction 

$1,884.12 

13 Computation of Earned Income Credit 

• 

Earned net income 

$10,772.22 

Less: 

Personal exemption 

3,500.00 

Balance 

$ 7,272.22 

Normal tax at 1%% on $4,000.00 

$60.00 

Normal tax at 3% on $3,272.22 

98.17 

Surtax on $10,772.22 

7.72 

Total tax 

$165.89 

Credit of 25% 

$ 41.47 
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Computation of Tax 

Net income 
Less: 

Personal exemption 


$10,772.22 

3,500.00 


Balance subject to normal tax 

$7,^72.22 

Normal tax at 1%% on $4,000.00 

$ 60.00 

Normal tax at 3% on $3,272.22 

98.17 

Surtax on $10,772.22 

7.72 

Total tax 

$165.89 

Less: 

1 

Earned income credit 

41.47 

Income tax liability 

$124.42 

Tax previously assessed 

None 

Deficiency 

$124.42 

Penalty for delinquency, 25% 

$ 31.10 


14 1927 

Net income reported 
Add: 

1. Fees 
Deduct: 

2. Business expenses 

Net income adjusted 

Explanation 


i 

i 

i 


i 



None 

$16,272.00 


1,739.30 $14, 

532.70 


$14j532.70 


of Changes 


1. Explained in item 1 for the year 1924. 

2. Business expenses have been allowed as follows: 

Stenographic $ 472.50 

Clerical help 1^137.50 

Telephone, stamps, stationery, etc. 129.30 


Total deductions $1,739.30 

Computation of Earned Income Credit 


Earned net income 
Less: 

Personal exemption 
Balance 


$1^532.70 

3,500.00 

—-i- 

$11,032.70 


I 
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Normal tax at 1%% on $4,000.00 


$ 60.00 

Normal tax at 3% on $4,000.00 


120.00 

Normal tax at 5% on $3,032.70 


151.64 

Surtax on $14,532.70 


50.65 

Total tax 


$382.29 

Credit of 25% 


$ 95.57 

15 Computation of 

Tax 


Net income 


$14,532.70 

Less: 



Personal exemption 


3,500.00 

Balance subject to normal tax 


$11,032.70 

Normal tax at 1%% on $4,000.00 


$ 60.00 

Normal tax at 3% on $4,000.00 


120.00 

Normal tax at 5% on $3,032.70 


151.64 

Surtax on $14,532.70 


50.65 

Total tax 


$382.29 

Less: 



Earned income credit 


95.57 

Income tax liability 


$286.72 

Tax previously assessed 


None 

Deficiency 


$286.72 

Penalty for delinquency, 25% 


$ 71.68 

1928 



Net income reported 


None 

Add: 



1. Fees 

$20,026.89 


Deduct: 



2. Business expenses 

2,782.78 

$17,244.11 

Net income adjusted 


$17,244.11 


Explanation of Changes 

1. Explained in item (1) for year 1924. 

2. Business expenses have been allowed as follows: 
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16 Stenographic 

$1,057.50 

Clerical help 

1,100.00 

Telephone, stamps, stationery, etc. 

(625.28 

Total deductions 

$2,782.78 

Computation of Earned Income Credit 

Earned net income 

$17,244.11 

Less: 

Personal exemption 

3J500.00 

Balance subject to normal tax 

$13j744.11 

Normal tax at 1%% on $4,000.00 

$ 60.00 

Normal tax at 3% on $4,000.00 

120.00 

Normal tax at 5% on $5,744.11 

1287.21 

Surtax on $17,244.11 

117.32 

Total tax 

$584.53 

Credit of 25% 

$146.13. 

i 

Computation of Tax 

Net income 

$17,244.11 

Less: I 

Personal exemption 

3,500.00 

Balance subject to normal tax 

$13,744.11 

Normal tax at 1%% on $4,000.00 

$ 60.00 

Normal tax at 3% on $4,000.00 

120.00 

Normal tax at 5% on $5,744.11 

! 287.21 

Surtax on $17,244.11 

117.32 

Total tax 

^584.53 

Less: 

Earned income credit 

146.13 

Income tax liability 

$438.40 

Tax previously assessed 

None 

Deficiency 

$438.40 

Penalty for delinquency, 25% 

! $109.60 
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17 

Net income reported 

Add: 

1. Fees 

Deduct: 

2. Business expenses 

3. Donations 


1929 


None 


$20,609.00 


$2,109.33 

50.00 2,159.33 $18,449.67 


Net income adjusted 

Explanation of Changes 

1. Explained in item (1) for the year 1924. 

2. Business expenses have been allowed as follows : 


$18,449.67 


$ 622.50 

1,390.00 
106.83 


Stenographic 
Clerical help 

Telephone, stamps, stationery, etc. 

Total $ 2,109.33 

3. Donations to the Community Fund are allowable de¬ 
ductions in computing taxable net income. 

Computation of Earned Income Credit 

Earned income $20,609.00 

Less: 

Business expenses 2,109.33 


Earned net income 
Less: 

Personal exemption 
Balance 

Normal tax at *4% on 4,000.00 
Normal tax at 2% on $4,000.00 
Normal tax at 4% on $6,999.67 
Surtax on $18,499.67 


$18,499.67 


3,500.00 

$14,999.67 

$ 20.00 

80.00 

279.99 

159.99 


Total tax on earned net income 
Total tax on net income 


$539.98 

$535.98 
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18 Limitation applicable: 

Normal tax on net income 


$377.99 

Surtax on earned net income 


lf>9.99 

Total 


$537.98 

Credit of 25% 


$134.49 

Computation of Tax 


Net income 


$18,449.67 

Less: 

Personal exemption 


3,500.00 

Balance subject to normal tax 


$14,949.67 

Normal tax at V 2 % on $4,000.00 


$ 20.00 

Normal tax at 2% on $4,000.00 


80.00 

Normal tax at 4% on $6,949.67 


277.99 

Surtax on $18,449.67 


157.99 

Total tax 


$^35.98 

Less: 

Earned income credit 


134.49 

Income tax liability 


$401.49 

Tax previously assessed 


None 

1 

Deficiency 


$401.49 

Penalty for delinquency, 25% 


$100.37 

1930 

Net income reported 


None 

Add: 

1. Fees 

$27,748.95 


19 Brought forward 

$27,748.95 

None 

i 

Deduct: 

2. Business expenses $4,190.74 

3.. Deductions 75.00 

4,265.74 

$23,483.21 

i 

Net income adjusted 


$23,483.21 


Explanation of Changes 

1. Explained in item (1) for the year 1924. 

2. Business expenses have been allowed as follows: 


i 
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Stenographic $1,117.50 

Clerical help 1,802.50 

Fees paid to assistant 1,050.00 

Telephone, stamps and stationery 220.74 

Total expenses $4,190.74 


3. Donation to Community Fund is an allowable deduc¬ 
tion in the computation of taxable net income. 


Computation of Earned Income Credit 


Earned income 

$27,748.95 

Less: 


Business expenses 

4,190.74 

Earned net income 

$23,558.21 

Less: 


Personal exemption 

3,500.00 

Balance 

$20,058.21 

Normal tax at 1%% on $4,000.00 

$ 60.00 

Normal tax at 3% on $4,000.00 

120.00 

Normal tax at 5% on $12,058.21 

602.91 

Surtax on $23,558.21 

413.49 

Total tax on earned net income 

$1,196.40 

20 Total tax on net income 

$1,188.15 

Limitation applicable: 


Normal tax on net income 

$ 779.16 

Surtax on earned net income 

413.49 

Total 

$1,192.65 

Credit of 25% 

$ 298.16 

Computation of Tax 


Net income 

$23,483.21 

Less: 


Personal exemption 

3,500.00 

Balance subject to normal tax 

$19,983.21 

Normal tax at 1%% on $4,000.00 

$ 60.00 

Normal tax at 3% on $4,000.00 

120.00 
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1 

Normal tax at 5% on $11,983.21 


! 

5&9.16 

Surtax on $23,483.21 


408.99 

Total tax 


$1,108.15 

Less: 

Earned income credit 


208.16 

Income tax liabilitv 


$ 889.99 

Tax previously assessed 


None 

j 

Deficiency 


$ 889.99 

Penalty for delinquency 


$ 222.50 

i 

1931 

Net income reported 


None 

Add: 

1. Fees 

$22,341.33 


21 Brought forward 

$22,341.33 

None 

Deduct: 

2. Business expenses $3,317.38 

3. Bad debts 30.00 

4. Donations 100.00 

3,447.38 

$18,893.95 

Net income adjusted 


$18,893.95 


Explanation of Changes 


1. Explained in item (1) for the year 1924. 

2. Business expenses have been allowed as followjs: 


Stenographic $ $32.50 

Clerical help 2,740.00 

Stamps 145.00 

Telephone 86.25 

Miscellaneous expense 113.63 

i 


Total expenses $3,$17.38 

i 


3 and 4. The bad debt item of $30.00 and donations of 
$100.00 to Community Fund have been allowed as deduc¬ 
tions in computing taxable net income. 
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Computation of Earned Income Credit . 


Earned income 

$22,341.33 

Less: 


Business expenses 

3,317.38 

Earned net income 

$19,023.95 

Less: 


Personal exemption 

3,500.00 

Balance 

$15,523.95 

Normal tax at 1%% on $4,000.00 

$ 60.00 

Normal tax at 3% on $4,000.00 

120.00 

Normal tax at 5% on $7,523.95 

376.20 

Surtax on $19,023.95 

180.96 

Total tax on earned net income 

$737.16 

22 Total tax on net income 

$725.46 

Limitation applicable: 


Normal tax on net income 

$549.70 

Surtax on earned net income 

180.96 

Total 

$730.66 

Credit of 25% 

$182.66 

Computation of Tax 


Net income 

$18,893.95 

Less: 


Personal exemption 

3,500.00 

Balance subject to normal tax 

$15,393.95 

Normal tax at 1%% on $4,000.00 

$ 60.00 

Normal tax at 3% on $4,000.00 

120.00 

Normal tax at 5% on $7,393.95 

369.70 

Surtax on $18,893.95 

175.76 

Total tax 

$725.46 

Less: 


Earned income credit 

182.66 

Income tax liability 

$542.80 

Tax previously assessed 

None 

Deficiency 

$542.80 

Penalty for delinquency 

$135.70 
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1932 

Taxable net income reported in return 
Add: 

1. Fees $37,312.39 

23 Brought forward $37,312.39 

Deduct: 

2. Business expenses $4,812.76 

3. Bad debts 760.00 

4. Contributions 100.00 5,672.76 

Net income adjusted $31,609.63 

Explanation of Changes 

1. Explained in item (1) for the year 1924. 

2. Business expenses have been allowed as follows: 


l 

Stenographic $1,446.75 

Clerical 2,5g7.50 

Stamps and stationery 60.57 

Telephone 102.51 

Miscellaneous expenses 09.33 

Fees paid to assistant 606.10 

- 1 - 

Total business expenses $4,812.76 


3 and 4. Bad debt item of $760.00 and contribution of 
$100.00 to Community Fund have been allowed as deduc¬ 
tions in computing taxable net income. 

Computation of Tax 


Net income 

$31,639.63 

V 

Less: 

Personal exemption 

1 

2,500.00 

Balance subject to normal tax 

Normal tax at 4% on $4,000.00 

Normal tax at 8% on $25,139.63 

Surtax on $31,639.63 

$29,139.63 
$ 160.00 
2,011.17 
1,653.15 

Total tax assessable 

Tax previously assessed 

$3,824.32 
j None 

Deficiency 

$3,824.32 
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24 1933 

Taxable net income reported in return None 

Add: 

1. Fees $21,999.66 

2. Dividends 100.00 

Profit on sale of bonds 49.92 


Total $22,149.58 

Deduct: 

4. Business expenses $2,652.50 

5. Donations 200.00 2,852.50 


Net adjustment 


$19,297.08 


Net income adjusted $19,297.08 

Explanation of Changes 

1. Explained in item (1) for the year 1924. 

2. Dividends in the amount of $100.00 received from the 
Federal Compress Company were not reported in your re¬ 
turn of income. 

3. Profit from sale of bonds was not included in your re¬ 
turn of income: 

Cost of bonds $6,800.06 

Sale price 6,850.00 


Profit on sale $ 49.92 

4. Deduction of $2,652.50 covering rent, stenographic and 
miscellaneous expenses of business has been allowed in 
computing your taxable income. 

5. Contributions to Community Fund are allowable de¬ 
ductions in the return of income. 


Computation of Tax 

Net income $19,297.08 

25 Brought forward $19,297.08 

Less: 

Personal exemption 2,500.00 


Balance subject to normal tax $16,797.08 

Normal tax at 4% on $4,000.00 $ 160.00 
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i 


Normal tax at 8% on $12,797.08 
Surtax on $19,297.08 

Total tax assessable 
Tax previously assessed 

Deficiency 


1,023.77 

397.82 

$1,581.59 

None 

i 

i 

■ i ■ 

$1,581.59 


A copy of this letter, together with a copy of the state¬ 
ment and schedules has been mailed to your representative, 
Mr. Charles M. Bryan, 333 Storick Building, Memphis,! Ten¬ 
nessee, in accordance with the authority conferred upop him 
in the power of attorney executed by you and on file with 
the Bureau. 

26 Endorsed: United States Board of Tax Appeals 

Filed Dec 24 1934 


Endorsed: U. S. Board of Tax Appeals Received Dec 24 

1934 

United States Board of Tax Appeals 
Docket No. 77906. 

John Brown, Petitioner , 

I 

i 

v. 

Commissioner of Internal Revenue, Respondent. 

Answer 

The Commissioner of Internal Revenue, by his attorney, 
Robert H. Jackson, Assistant General Counsel for the 
Bureau of Internal Revenue, for answer to the petition 
filed by the above-named petitioner, admits and denies as 
follows: 

1, 2 and 3. Admits the allegations contained in para¬ 
graphs numbered 1, 2 and 3 of the petition. j 

4. Denies that-the determination of the deficiency is based 
upon errors as alleged in the paragraph of the petition 
numbered 4. 

5. Denies all material allegations of fact contained in the 
paragraph of the petition numbered 5. 

6. Denies generally and specifically each and every al- 


! 
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legation of the petition not hereinbefore admitted, qualified, 
or denied. 

WHEREFORE, it is prayed that the appeal he denied. 

(Signed) ROBERT H. JACKSON 
Assistant General Counsel for 
! the Bureau of Internal Revenue. 

Of Counsel: 

EUGENE G. SMITH, 

Special Attorney , 

Bureau of Internal Revenue. 

EGS/ef 12-21-34 

27 United States Board of Tax Appeals 


John Brown, Petitioner , 


v . 

Commissioner of Internal Revenue, Respondent . 

Docket No. 77906. 

Promulgated December 3, 1936. 

1. Petitioner, an attorney, was chosen by a county trus¬ 
tee (collector) of a county in Tennessee to prepare and file 
suits in the state courts for the collection of delinquent 
land taxes. He gave no bond, took no oath, handled no 
tax money, was compensated solely by receiving the 10 
percent additional assessed against the delinquent tax¬ 
payer, employed his own assistants, and paid them out 
of his funds. Held that notwithstanding the fact that he 
was permitted to use an office in the court house and de¬ 
voted all of his time to the institution and prosecution of 
such suits, he was not an officer or employee of a state or 
political subdivision and the compensation received by him 
was not exempt from the Federal income tax. 

2. Penalty prescribed by the revenue act for failure to 
file an income tax return or to report the receipt of income, 
held properly imposed. 

Charles M. Bryan, Esq., for the petitioner. 

W. R. Lansford, Esq., for the respondent. 
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This is a proceeding for the redetermination of deficien¬ 
cies in income tax and penalties as follows: 


Year 

Deficiency 

Penalty 

1924 

$1.44 

$0.36 

1925 

9.93 

2.48 

1926 

124.42 

. 31.10 

1927 

286.72 

71.68 

1928 

438.40 

109.60 

1929 

401.49 

100.37 

1930 

889.99 

222.50 

1931 

542.80 

135.70 

1932 

3,824.32 

j 

1933 

1,581.59 

j 


The issues raised by the pleadings are, (1) whether or 
not the income, upon which the above deficiencies and 
penalties are predicated, is exempt from Federal income 
tax as compensation received by petitioner as an officer or 
employee of the State of Tennessee and certain political 
subdivisions thereof, or in any event as an essentiaj part 
of the agency set up by the state for the collection of delin¬ 
quent taxes; and (2) whether or not respondent erred in 
asserting penalties for failure to file returns. 

28 Findings of Fact . j 

Petitioner is, and for about thirty years has been, a 
licensed attorney at law, practicing his profession at Mem¬ 
phis, Tennessee. Memphis is the county seat of $helby 
County. 

The statutes of Tennessee provide that all taxes, state, 
county, and municipal, shall be collected by the county 
trustees. He is the person who is primarily charge^ with 
the tax aggregate from the county assessor. Before exer¬ 
cising any of the rights or privileges of a collector ofj taxes, 
he is required to give bond and, in open court, at the time 
of executing his bond, to subscribe to an official oath 1 . The 
tax aggregate, with which he is charged, is due and payable 
on the first Monday in October—except certain municipal 
taxes—and becomes delinquent, subject to interest and 
penalties, on the first day of May following. 

After taxes become delinquent the county trustee has 
power to appoint such deputies or constables as may be 
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necessary for their collection, and in such cases he is re¬ 
quired to furnish the deputy or constable with a list of the 
delinquent taxpayers, a description of the property as¬ 
sessed, and the amount of taxes due. The deputy or con¬ 
stable executes and files with the trustee his bond, with 
sureties, and is charged with the aggregate amount of taxes 
in his hands for collection. On the first day of June he 
makes a settlement with the county trustee. 

Ten days before taxes become delinquent the county trus¬ 
tee is required to publish a warning to taxpayers, and all 
taxes remaining delinquent for 30 days ‘ 4 shall immediately 
be collected by the county trustee by distress and sale of 
any personal property liable therefor; and the tax books 
in the hands of said trustee and the delinquent lists to be 
furnished by him to deputy trustees * * * shall have the 
force and effect of a judgment and execution from a court 
of record * * Provision is made for the sale of per¬ 
sonalty, for garnishment proceedings against the delinquent 
taxpayer, and for compensation to the officer making the 
collection. 

On or before the first day of January following the re¬ 
ceipt by the deputy of the delinquent tax lists, he is re¬ 
quired to make final settlement with the trustee, returning 
the lists and showing in his return “what disposition was 
made of each item of taxes therein set out and the reason 
for not collecting items remaining unpaid.’’ The deputy 
is allowed no credit, by way of releases, until the delin¬ 
quent lists have been returned. From the first day of Janu¬ 
ary until the first day of February and until the bill -is filed 
to collect delinquent taxes, delinquent taxes may be re¬ 
ceived at the office of the county trustee. 

29 As a preliminary step toward enforcing the lien 
for uncollected land taxes charged to him on the 
tax books, the trustee is required to publish in one or more 
newspapers of the county for two consecutive weeks in the 
month of January, a notice, advising the delinquent tax¬ 
payers—“After February 1, additional penalties and costs 
will be imposed in consequence of suits to be filed for en¬ 
forcement of the lien for taxes against land; until the filing 
of such suits, taxes may be paid at my office. County Trus¬ 
tee.” 

After the publication of the aforesaid notice, and between 
the dates of February 1 and March 1, the trustee is required 
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to deliver the delinquent lists showing all unpaid land taxes 
to an attorney chosen by him with the approval of the 
county judge, or chairman of the county court, and it is the 
duty of the county trustee and the county judge, or chair¬ 
man “to cause said attorney to prepare and file suits in 
the chancery or circuit courts for the collection of all delin¬ 
quent land taxes, and all arrears of taxes due the State, 
county and municipality; and, so that delinquent and 
municipal taxes may be collected at the same time as other 
taxes, it shall be the duty of the proper municipal officers 
to furnish the county trustee or his attorney, certified lists 
of delinquent municipal taxes, unless otherwise provided.” 

“After the filing of said suits, the country trustee shall 
submit to the county court a list of delinquent taxes re¬ 
ported uncollected, as the insolvent list, the said court shall 
allow credit for such uncollected taxes when the trustee has 
caused suits to be instituted for their collection as pro¬ 
vided in this law, but not otherwise.” (Sec. 1589, M^ichies 
Tennessee Code of 1932.) 

“Upon the filing of suits to enforce the tax lien, an ad¬ 
ditional penalty of ten percent upon all delinquent land 
taxes shall accrue and the same is imposed upon the amount 
due from any defendant to the state, county, or niunici- 
pality, which penalty shall be devoted to the expense of 
prosecuting said suits and shall be allowed to the attorney 
filing the suits as compensation for his services * * *.” 
(Sec. 1590, Michies Tennessee Code of 1932.) 

The attorney was required to file suits in the circuit or 
chancery courts of the county after February 1 aid not 
later than March 1. The act authorized including in one 
bill “the names of all the delinquent taxpayers in the 
county.” It authorized pro confesso being taken and 
entered against anv one or more defendants included in the . 
bill and the cause proceeded with, against any one or more, 
to a final judgment and a sale of the property without af¬ 
fecting the rights of the other parties to the suit; authorized 
any one or more of the defendants to appeal, without affect¬ 
ing the standing of the cause as to other parties; and pro¬ 
vided that any defendant, after the filing of the suit, might 
have it dismissed as to his property by paying into 
30 court the amount of taxes due from him, together 
with interest and penalty and such costs as had ac¬ 
crued against him. 
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The money paid into court was received by the clerk and 
paid out by him in the same manner as other public revenue. 

On or about the first of February 1924 petitioner was 
appointed by the county trustee of Shelby County, Tennes¬ 
see, as the attorney to institute suits or suits for the col¬ 
lection of delinquent taxes in that county, under the statu¬ 
tory provisions summarized above. His appointment was 
properly approved by the chairman of the county court. 
Thereafter petitioner was duly reappointed for each of the 
taxable years involved in this proceeding, and, since his 
initial appointment, has done no legal work in any of the 
courts or otherwise, for which he received a fee or compen¬ 
sation, except in connection with the filing of the suits for 
the delinquent taxes. Since 1924 he has not maintained 
a private law office of any kind. 

In the Shelby County court house, but separate and apart 
from the office of the county trustee, is a large room in 
which the delinquent tax records are maintained. The 
county court, the administrative agency of the county, em¬ 
ployed some clerks, paid them from the general fund, and, 
during the period of time that petitioner served as attor¬ 
ney for the collection of delinquent taxes, said employees 
worked, to some extent, under petitioner. Their duties 
were, chiefly, computing the taxes, interest, and penalties, 
due and preparing statements therefor, when a delinquent 
taxpayer, desiring to pay the tax and to have the bill dis¬ 
missed as to him, called in person at the office. Petitioner 
spent most of his time at this office, which was commonly 
referred to as the “Delinquent Tax Office”, and, after the 
clerks had made out a statement, showing the description, 
valuation, tax, interest, penalty, attorney’s fee, commission, 
court costs, etc., in connection with the delinquent taxpayer’s 
—defendant’s—property, he would “0. K.”, the state¬ 
ment, which was then taken to the clerk’s office and paid. 
When the statement was stamped “Paid” and returned to 
the office, petitioner then prepared and signed a stipulation 
of dismissal of the action as to the paying defendant, caused 
it to be filed in the pending action, entered by the clerk upon 
the minutes of the chancery court and authenticated by the 
presiding chancellor. 

The clerk of the court periodically distributed the moneys 
collected by him, paying over to petitioner the 10 percent 
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of the tax allowed to him. Petitioner and his employees 
handled no tax money, the statutes requiring that,! after 
suit had been filed, payment should be made into court. 

During the taxable years in question petitioner received, 
as fees in the tax suits, amounts ranging from $3,26$.32 in 
1924 to $37,312.39 in 1932. Inasmuch as the petitioner con¬ 
cedes that the tax, if any is due, has been correctly 
31 computed, it is unnecessary to set out herein the 
exact amount received by him in each year. 

Petitioner employed typists and stenographers to j assist 
him in preparing the bills in chancery and paid then! from 
the commissions or fees which he received. Such em¬ 
ployees, however, made no entries in the tax books of the 
county and had no authority to do so. Petitioner j could 
remove such employees at will and they were answerable 
only to him. The county furnished and paid for all sta¬ 
tionery, printed forms, typewriters, and furniture used in 


the office. 

In 1933 the Legislature of Tennessee passed an act fcnown 
as chapter 22 of the acts of that year, providing that no 
further suits should be brought and that pending suits for 
the collection of delinquent taxes should not be prosecuted 
until a subsequent date. Thereafter petitioner took no fur¬ 
ther steps to file such suits or to prosecute the pending 
actions. In 1933 and 1934 the county court of Shelby 
County, by resolution, removed all penalties and interest 
from delinquent taxes. In 1935 the legislature provided that 
the further prosecution of all suits for taxes from 1&20 to 
1933 should be suspended until January 1,1936, and by the 
same act, reduced the compensation of the attorney from 
10 percent to 3 percent. 

Petitioner took no oath of office and furnished no bond, 
neither being required. He was neither an officer hor an 
employee of Shelby County, of the city of Memphis or of 
the State of Tennessee. 

Petitioner filed no Federal income tax returns fbr the 
years 1924 to 1931, inclusive. In his returns for 1932 and 
1933 he reported the amounts received as fees for institut¬ 
ing and prosecuting the delinquent tax suits, but claimed 
that they were exempt in their entirety. The respondent 
denied the claim for exemption and determined the de¬ 
ficiencies shown above. 
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Opinion. 

Mellott: Petitioner contends that the compensation re¬ 
ceived by him is exempt from the Federal income tax under 
the rule, often enunciated by the courts, many times applied 
by this Board, and implicit in our dual system of govern¬ 
ment, that neither sovereign may tax the means or instru¬ 
mentalities through which the other exercises usual, tradi¬ 
tional, or essential governmental functions. For “the 
power to tax involves the power to destroy.” McCulloch v. 
Maryland, 4 Wheat. 316; Collector v. Day, 11 Wall. 113; 
Ambrosini v. United States, 187 U. S. 1; Metcalf & Eddy v. 
Mitchell, 269 U. S. 514; McCallen Co. v. Massachusetts, 279 
U. S. 620, 628; Indian Motocycle Co. v. United States, 283 
U. S. 570; Helvering v. Powers, 293 U. S. 214. 

32 Just what instrumentalities or agencies of a state 
are exempt from the Federal tax “cannot be stated 
in terms of universal application” but each case must be 
determined upon its own facts. Register v. Commissioner, 
69 Fed. (2d) 607; Burnet v. Livezey, 48 Fed. (2d) 159. 
While it is true, as stated by petitioner upon brief, that 
courts do not attempt to limit or define the precise line of 
demarcation between those activities having some relation 
to government, “which are nevertheless subject to taxa¬ 
tion, from those which are immune”, Metcalf & Eddy v. 
Mitchell, supra, and while it is also true that the Treasury 
Department can not do so by regulation ( Helvering v. 
Powers, supra), nevertheless the Supreme Court has held 
specifically that “one who is not an officer or employee of a 
state, does not establish exemption from Federal income tax 
merely by showing that his income was received as com¬ 
pensation for service rendered under a contract with the 
state.” 

Finding has been made that petitioner was not an officer. 
Such finding is a mixed finding of fact and conclusion of law, 
premised upon the failure of the petitioner to show that an 
office, as defined by the Supreme Court, embracing the idea 
of tenure, duration, emoluments, and duties fixed by law, 
had been created by legislative enactment of the State of 
Tennessee. The statutes merely authorize the county trus¬ 
tee to appoint an attorney to institute and prosecute suits 
for the collection of delinquent taxes or the foreclosure of 
the tax liens. While it is true that petitioner served for 
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one year under each appointment, he was not appointed for 
any definite period. For aught that is contained in the law, 
the county trustee could have superseded him at any time, 
with or without cause. He took no oath of office and fur¬ 
nished no bond, neither being required. He was free to 
engage in other activities if he had seen fit to do so. These 
circumstances indicate, and seem to require the finding or 
conclusion, that he was not an officer. 

Upon brief petitioner argues that he is—or wasf-an 
agency or instrumentality through which the state exer¬ 
cises one of its fundamental acts of sovereignty, the collec¬ 
tion of taxes; that he was “a collector of state and county 
revenue”, and ‘ 4 simply the third step in the collection of 
revenue.” Manifestly he was not a true tax collectorJ He 
was charged with no taxes, handled no money, gave no bond, 
maintained no official records and filed no report. He was 
merely the “attorney chosen by the county trustee with the 
approval of the county judge” to institute and prosecute 
suits against delinquent taxpayers and to foreclose the 
tax liens. His activities were stated by him as follows: “I 
physically handle no money. I prepare the statement * * • 
which is in turn sent to the clerk of the chancery court^ who 
receipts for the money shown by the statement. !* * * 
33 I issue the formal dismissal.” These are activities 
of an attorney rather than of a collector of taxes. 
For such activities he was paid a fee, contingent upop the 
amount recovered—an arrangement quite commonly made 
between an attorney and his client. 

In R . E . L. Johnson , 25 B. T. A. 359, the petitioner, an 
attorney employed as chief counsel under the back tak law 
of Arkansas to prosecute suits in the state courts for the 
collection of back taxes, claimed that his compensation was 
exempt from the Federal income tax. He, like petitioner, 
was permitted to occupy an office in a publicly owned build¬ 
ing, in that case the State house, and to use, without charge, 
clerical and stenographic assistants paid by the state. He 
was paid a commission out of the collections made, h*s ap¬ 
pointment had no fixed term, he took no oath of office; gave 
no official bond, devoted his entire time to such work, en¬ 
gaged in no other law practice and had no other professional 
engagements or associations. It was held, following Lucas 
v. Howard, 280 U. S. 526; Lucas v. Reed , 281 U. $. 699; 
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Metcalf <& Eddy v. Mitchell, supra; Mesce v. United States, 
64 Ct. Cls. 481; and J. F. Roberts, 13 B. T. A. 448; affd., 44 
Fed. (2d) 168, that compensation so received was not ex¬ 
empt from the Federal income tax. A similar holding was 
made in Harry Z). Kremer, 31 B. T. A. 566, where the tax¬ 
payer had been employed by the revenue agent of Kentucky, 
his compensation being paid out of the statutory fee allowed 
for making the collections. 

It is apparent that petitioner was not an employee of 
the state or a political subdivision thereof. He had the 
“liberty of action” and freedom from detailed control or 
right of control possessed by an independent contractor but 
not by a mere employee. He was free to come and go as 
he pleased, to exercise his best professional skill and judg¬ 
ment in the preparation and prosecution of the bills in chan¬ 
cery, to select, employ, and discharge his own assistants, 
and to employ means and instrumentalities of his own 
selection for the completion of the task undertaken. These 
are indicia of an independent contractor and the conclusion 
is inescapable that such was the relationship between peti¬ 
tioner and the political subdivisions of the state. It follows 
that the compensation received by petitioner was income, 
taxable to him under the revenue acts in force when it was 
received. 

There remains for consideration the question whether or 
not the penalty should be assessed. Upon brief petitioner 
states that “the imposition of a penalty upon him would be 
the punishment of an innocent person who has acted 
throughout in the utmost.good faith.” He testified that at 
one time he had discussed with the collector of internal 
revenue whether or not he was liable for the tax and quoted 
him as stating, in effect, that he had “never heard of any¬ 
one occupying your position” who ever paid the tax. 
34 He did not, however, ask for nor receive, an official 
ruling upon the subject. 

The statute is specific—section 3176 of the Revised 
Statutes as amended by section 1003 of the Revenue Act of 
1024 and by section 1103 of the Revenue Act of 1926, and 
section 291, Revenue Act of 1928; and inasmuch as the 
petitioner filed no return reporting the receipt of the in¬ 
come the penalty must be imposed. “It does not matter 
why he failed to file a return . 9 9 Harry D . Kremer, supra, 
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and cases cited; Frederic C. Pitcher , 31 B. T. A. 957; 
Douglas L . Edmonds , Administrator , 31 B. T. A. 962 (on 
appeal to the 9th Circuit); Sarah A . IF. Coursey, 33 B. T. A. 
1068. | 

Reviewed by the Board. 

Judgment will be entered for the respondent. 

■ I 

j 

Hill, dissenting: Petitioner was appointed annually dur¬ 
ing a period of 10 years as attorney to file and prosecute 
suits for the collection of delinquent land taxes. He fwas 
appointed by the county trustee of Shelby County, Tennes¬ 
see, with the approval of the chairman of the county court, 
pursuant to a statute enacted by the General Assembly of 
the State of Tennessee. The majority opinion holds that 
petitioner was neither an officer nor an employee of 1 the 
state or of its political subdivisions, nor an instrumentality 
for the exercise of a governmental function, and concludes 
that his compensation received as such attorney is sub¬ 
ject to the Federal income tax. The conclusion reached, 
I think, is erroneous. 

In the majority opinion it is stated that “The statutes 
merely authorize the county trustee to appoint an attorney 
to institute and prosecute suits for the collection of delin¬ 
quent taxes or the foreclosure of the tax liens.” I am con¬ 
strained to disagree with the correctness of this statement. 

Section 1588 of Michie’s Tennessee Code (1932) provides 
that, between the dates of February 1 and March 1 of each 
year, the county trustee shall deliver the delinquent lists 
showing all unpaid land taxes to an attorney chosen by him, 
with the approval of the county judge or chairman of the 
county court; and section 1598 provides that if the county 
trustee and county judge fail to employ an attorney as re¬ 
quired of them by the statute, and within the time provided 
for the filing of suits, the Commissioner of Finance! and 
Taxation shall employ an attorney and file such suitsj and 
for such failure of the trustee and county judge or chair¬ 
man, they shall pay to the State of Tennessee a penally of 
10 percent of all delinquent taxes shown by the delinquent 
lists in the office of the trustee. The appointment of 
35 the attorney appears, therefore, to be mandatory 
upon and not discretionary with the county trustee. 
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Petitioner does not contend that he was an 4 ‘officer’’ and 
the record establishes, in my opinion, that he was not. The 
statute created no 44 office ’ 9 of attorney, and petitioner took 
no oath of office, nor gave any bond. But the question 
whether petitioner was an 44 employee’’ presents a more per¬ 
plexing problem. 

Petitioner had very limited, if any, independence of con¬ 
trol in the mode, manner, and means of carrying on his 
work, which is said to differentiate the independent contrac¬ 
tor from an employee or servant. Metcalf & Eddy v. Mitch- 
elly 296 TJ. S. 514; Mesce v. United States, 64 Ct. Cls. 481. He 
was appointed pursuant to statutory authority, and the 
character and extent of his duties were specified by the 
statute, as well as to a very large extent the mode and man¬ 
ner of performing his duties. He was required to file all 
suits between February 1 and March 1 of each year; the 
form of action and the court in which it should be brought 
were specified; he was required to file against all delin¬ 
quents, even though in some cases the amount involved was 
not more than 25 cents; he could not dismiss any action or 
settle with the taxpayer for less than the full amount of tax, 
penalty and interest shown by the delinquent lists, except 
when specially authorized by the state and county officials 
to do so. Even petitioner’s compensation was subject to 
regulation by the state legislature without his consent, and 
it was in fact so changed several times. His functions 
could be and were suspended by the legislature on occasion. 
He did not operate under a contract, but by virtue of ap¬ 
pointment, and his functions involved matters in which 
the public was directly interested. He did not select and 
furnish his own office at his own expense, nor pay the 
salaries of his assistants, except only to the minor and in¬ 
cidental extent of typing the bills filed in court. He was 
not free to use his own efforts and instrumentalities and 
do the work as his judgment dictated. Mesce v. United 
State, supra . 

On the other hand, petitioner was furnished an office in 
the county court house designated 44 Delinquent Tax Office.” 
All furniture and supplies, printed forms and regularly 
employed assistants were furnished and paid for by the 
county. He was the head of the office, and the clerks fur¬ 
nished by the county worked under his direction. He de- 
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voted his full time to the performance of his duties, j He 
was appointed annually, the tenure under each appointment 
being for one year. 

All of these are qualifications of an “employee’’, and in 
my opinion, taken together, serve to bring petitioner well 
within such classification and exempt his compensation from 
the Federal tax. 

36 However, in addition to the status of the petitioner 
as an employee, I am impelled for another reason! and 
on a different ground to reach the same conclusion re¬ 
specting the exemption from taxation of his compensation. 
The record establishes, in my opinion, that he was an 
integral and essential part of the machinery or agency set 
up by the state legislature for the collection of delinquent 
taxes. 

It is now settled law that the income of even an inddpen- 
dent contractor is immune to Federal taxation where such 
income arises out of an instrumentality through which a 
state immediately and directly exercises it sovereign ptiwer. 
Burnet v. Coronado Oil & Gas Co., 285 U. S. 393; Indian 
Motocycle Co. v. United States, 283 U. S. 570. 

In Metcalf & Eddy v. Mitchell , supra, the Supreme Court 
stated this principle as follows: 


* * * this court has repeatedly held that those agehcies 
through which either government immediately and directly 
exercises its sovereign powers, are immune from the tax¬ 
ing power of the other. Thus the employment of officers 
wffio are agents to administer its laws * * * its obligations 
sold to raise public funds * * * its investments of public 
funds in the securities of private corporations, for public 
purposes * * * surety bonds exacted by it in the exercise of 
its police power * * * are all so intimately connected with 
the necessary functions of government, as to fall within 
the established exemption; and when the instrumentality 
is of that character, the immunity extends not only to the 
instrumentality itself but to income derived from it # * *. 

The General Assembly of the State of Tennessee, by the 
statutes hereinabove referred to, created a definite pl^n for 
the collection of taxes and provided therein the machinery 
for the operation of such plan. It consisted of three 
separate and distinct steps or divisions. j 
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First, the county trustee was charged with the collection 
of taxes until they become delinquent. 

Second, within 30 days after the taxes became delinquent, 
it was the duty of the county trustee to prepare delinquent 
lists and deliver to deputy trustees, sheriffs, or constables 
appointed by him, who, in turn, were charged with the col¬ 
lection of such taxes by distress and sale of personal 
property until the first day of the following January, when 
the lists of any taxes then remaining uncollected were re¬ 
turned by the officers to the county trustee. 

Third, the county trustee was then required under penalty 
to deliver the lists to an attorney selected and appointed by 
him, with the approval of the county judge or chairman of 
the county court, to file suits for the collection of all delin¬ 
quent land taxes. After the filing of suits the county trus¬ 
tee was relieved of all responsibility and had no further con¬ 
nection with the collection of the taxes. From that 
37 time on, petitioner was the sole agency or instrumen¬ 
tality through which the taxes could be collected. 

Certainly, the chancerv court, in which the suits were 
filed, could not properly be called a tax collecting agency. 
It could take no initiative in the filing and prosecution of 
suits; its function was that of a judicial tribunal. Nor was 
the clerk of the court, to whom the taxes were paid as a 
result of suits instituted by petitioner, a collector of taxes. 
It was not his duty to take any steps to file or prosecute 
suits or otherwise enforce collection. He merely received 
the money and administered the general fund into which it 
was paid, as a result of the activities carried on by the 
petitioner. It was through the efforts of the petitioner and 
petitioner alone that collection of the taxes was enforced. 
After the suits were filed there was no other officer, agent or 
instrumentality provided by the legislature whose business 
or duty it was to take any action to enforce collection of 
delinquent taxes. The county trustee could not even receive 
the money and give a valid receipt therefor, if payment of 
the taxes had been tendered at his office. 

From these considerations, I can not escape the con¬ 
clusion that petitioner was an indispensible part of the 
machinery created and set up by the state legislature for 
the collection of taxes, and the sole agency for collection of 
delinquent land taxes by suit; and being an essential part 
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of the “instrumentalities, means and operations” whereby 
the State exercised a governmental power appropriately 
belonging to it, his compensation is exempt from taxation 
by the United States. 

The majority opinion cites and relies, among others, Upon 
the decision in R. E. L . Johnson, 25 B. T. A. 359, which in 
turn cited J. F. Roberts, 13 B. T. A. 438, aifd., 44 Fed. (2d) 
168. All of the cases so cited are, in my opinion, clearly 
distinguishable on prinicple from the instant case. 

Johnson was employed under the provisions of the so- 
called back tax law of Arkansas to assist the attorney 
general in connection with the filing of suits for the col¬ 
lection of certain delinquent corporation taxes. Th4 pri¬ 
mary duty devolved upon the attorney general, and the 
statute provided only that “the Governor is authorized to 
employ any attorneys that may be necessary to assist the 
Attorney General in such suits. ’ 9 It seems plain to me that 
attorneys so appointed did not constitute the exclusive ma¬ 
chinery or agency set up by the legislature for the col¬ 
lection of delinquent taxes. Appointment was not required 
but merely authorized when necessary. Such attorneys were 
merely incidental when appointed, and were not an integral 
or essential part of the tax collecting instrumentality. If 
such attorneys were not appointed, there stijLl re- 
38 mained responsible officers or agencies for the col¬ 
lection of the taxes. 

Roberts was appointed pursuant to an act of the Legis¬ 
lature of the State of Georgia, which authorized the state 
tax commissioner, under certain specified conditions, to 
employ “competent men” to investigate tax matters jn the 
several counties of the state, with a view to assisting the 
local authorities in securing proper returns of ad valorem 
taxes. Here again the appointee was not an essential part 
of the tax collecting agency, but merely incidental or sup¬ 
plemental. He was not only not an integral part qf the 
tax collecting machinery, but his appointment was author¬ 
ized only under certain special circumstances. 

On the first issue, the decision, in my opinion, should be 
for the petitioner. On the second issue, it would follow 
that, since there is no taxable income, no penalties are due 
for failure to file returns. 

Tvson agrees with this dissent. 

(Seal) 
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39 United States Board of Tax Appeals 

Washington 

Docket No. 77906. 

John Brown, Petitioner , 
v. 

Commissioner of Internal Revenue, Respondent. 

Decision 

Pursuant to the determination of the Board, as set forth 
in its report promulgated December 3, 1936, it is 
ORDERED and DECIDED: That there are deficiencies 
and penalties as follows: 


Year 

Amount 

Penalty 

Year 

Amount 

Penalty 

1924 

$ 1.44 

$ 0.36 

1929 

$ 401.49 

$100.37 

1925 

$ 9.93 

$ 2.48 

1930 

$ 889.99 

$222.50 

1926 

$124.42 

$ 31.10 

1931 

$ 542.80 

$135.70 

1927 

$286.72 

$ 71.68 

1932 

$3,824.32 


1928 

$438.40 

$109.60 

1933 

$1,581.59 



Enter: 

Entered Dec 7—1936 

(Signed) ARTHUR J. MELLOTT 
(Seal) Member. 

40 Endorsed: U. S. Board of Tax Appeals Received 
Feb 6—1937 

Endorsed: United States Board of Tax Appeals Filed 
Feb 6—1937 

In the United States Court of Appeals for the District of 

Columbia. 

John Brown, Petitioner , 
v . 

Commissioner of Internal Revenue, Respondent. 

B. T. A. Docket No. 77906. 

Stipulation for Review by the United States Court of Ap¬ 
peals for the District of Columbia . 

It is stipulated and agreed between the parties to this 
proceeding by their respective undersigned attorneys, that 
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pursuant to the provisions of Section 1002 of the Revenue 
Act of 1926, as amended by Section 519 of the Revenue Act 
of 1934, the decision of the United States Board of Tax 
Appeals in the above-described proceeding may qe re¬ 
viewed by the United States Court of Appeals for the 
District of Columbia. 

CHAS. M. BRYAN j 
Counsel for Petitioner. 

JAMES W. MORRIS j 
Assistant Attorney General, 
Counsel for Respondent. 

41 United States Board of Tax Appeals Filed Feb 6 
—1937 

(Received Feb. 6—1937 U. S'. Board of Tax Appeals) 

j 

In the United States Court of Appeals for the 
District of Columbia. 

j 

B. T. A. Docket No. 77906. 

! 

! 

John Brown, Petitioner , 
vs. 

I 

Commissioner of Internal Revenue, Respondent. 

Petition for Review. 

j 

To the Honorable the Chief Justice and Associate Jus¬ 
tices of the Court of Appeals for the District of Columbia: 

Your petitioner is aggrieved by a decision of the United 
States Board of Tax Appeals, rendered against him on De¬ 
cember 3rd, 1936, in the case of John Brown vs. Commis¬ 
sioner of Internal Revenue, No. 77906, on the Docket of the 
Board, and respectfully submits his Petition for Review 
thereof by the Court of Appeals for the District of Colum¬ 
bia, the parties having agreed that the review shall be in this 
Court, as evidenced by Stipulation filed with the Clbrk of 
the Board. j 

Statement of the Case. 

I. 

i 

This case involves a re-determination of deficiencies 
against the petitioner, a resident of Memphis, Shelby 
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County, Tennessee, for the years 1924 to 1933, inclusive, the 
years and the amount of the assessments being as follows: 


42 

Income 

Tax 

Income 

Tax 



Year 

Liabilitv 

Assessed 

Deficiency 

Penalty 

1924 

$ 1.44 

None 

$ 1.44 

$ .36 

1925 

9.93 

None 

9.93 

2.48 

1926 

124.42 

None 

124.42 

31.10 

1927 

286.72 

None 

286.72 

71.68 

1928 

438.40 

None 

438.40 

109.60 

1929 

401.49 

None 

401.49 

100.37 

1930 

889.99 

None 

889.99 

222.50 

1931 

542.80 

None 

542.80 

135.70 

1932 

3,824.32 

None 

3,824.32 


1933 

1,581.59 

None 

1,581.59 


Totals 

$8,101.10 

None 

II. 

$8,101.10 

$673.79 


The case further involves the right to collect penalties 
upon the taxes assessed for the years 1924 to 1931, inclu¬ 
sive, for which petitioner made no return. 

HI. 

Petitioner is and for about thirty years has been a li¬ 
censed attorney at law, practicing his profession at Mem¬ 
phis, Tennessee, which is the County seat of Shelby County. 

The statutes of Tennessee provide that the County Trus¬ 
tee shall collect taxes through his office until they become 
delinquent March 1st of the year after they are assessed. 
(Code of 1932, Section 1545) The statutes then manda- 
torily provide that he shall, thirty days after the tax be¬ 
comes delinquent, appoint a Deputy Sheriff or Constable 
to collect delinquent taxes, and such officers collect the 
taxes, including a penalty of seven per cent and twenty- 
five cents on each bill, until the succeeding January 1st. 
(Code Section 1565) 

IV. 

The tax lists are then returned by the officer or constable 
to whom they have been delivered, to the County Trustee, 
who then advertises for two consecutive weeks that he has 
such lists and suit will be brought unless payment is made. 
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43 V. ! 

After such advertisement and between February 1st and 
March 1st, the Trustee is by law required to deliver the 
delinquent lists showing all unpaid land taxes to an attor¬ 
ney 4 4 chosen by him with the approval of the County Judge 
or Chairman of the County Court,” and it thereupon be¬ 
comes the duty of the County Trustee and the County Judge 
to cause said attorney to prepare and file suits in the Chan¬ 
cery or Circuit Courts for the collection of all land t^xes. 

VL | 

When the suits for taxes have been filed, the County Court 
allows the County Trustee credit for the amounts involved 
in such suits, but he remains charged with them until such 
suits are filed. 

VII. 

After the suit is brought the County Trustee has no con¬ 
nection whatever with the collection of the taxes, and could 
not collect any tax if it were tendered to him. The entire 
matter of collections is in the hands of the Back Tax Collec¬ 
tor-Attorney, and the method of making collections ^s that 
the person desiring to pay goes to the Back Tax Collector- 
Attorney, who gives him the amount due, figuring interest 
and penalties, which are fixed by statute, and thereupon the 
taxpayer takes the bill to the Chancery Court and pays to 
the Chancery Court Clerk, bringing back a receipted bill, 
whereupon the Back Tax Collector-Attorney prepares a re¬ 
lease under which the lien of the tax is discharged and the 
bill dismissed. 

vin. 


The Collector-Attorney selected by the County 
44 Trustee and the Chairman of the County Court has 
no option as to the filing of bills, but must file a 
suit or suits including every delinquent tax item, and must 
file these not later than March 1st, and there is a ^en per 
cent penalty against the County Trustee if he fails to see 
that the bills are thus filed. (Code Sections 1583,1590 and 
1591) 


The form of the suits is prescribed by statute, dnd the 
method of proceeding thereunder to sale of the property, 
and the compensation of the Collector-Attorney arises 
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solely from a penalty assessed against the taxpayer as part 
of the amount of taxes which he must pay. 

X. 

There is no provision of any kind made for the removal 
of a Collector-Attorney, and a new Collector-Attorney must 
be appointed or the same one re-appointed each year. 

Petitioner was duly appointed as the Collector-Attorney 
for the vears 1924 to 1933, inclusive. 

XI. 

Petitioner contends that he is a State administrative 
agent because: 

(a) His appointment is required to be made by statute. 

(b) His duty is fixed by law, namely, he must file suits in 
a specified manner and in a specified time. 

(c) His compensation is fixed by law and is in no way a 
matter of contract or agreement. 

(d) The method in which suits shall be prosecuted is fixed 
by statute, namely, Chancery actions; the method of pro 
confesso, the procedure for dismissal, the mode of sale and 
the distribution of the proceeds, are all prescribed. It is a 
statutory proceeding for the collection of revenue. 

(e) He has no discretion in regard to whom he will 
45 or will not sue, but must sue all delinquents, and the 
County Trustee must see that all delinquents are sued 
in order to secure credit for his delinquent taxes. 

(f) His compensation is a lien upon the land as a part 
of the tax when suit is filed, and is to be paid only out of the 
tax collected. 

(g) After suit is filed the petitioner had charge of the 
collection of taxes and the Trustee was released. 

XII. 

In carrying out his duties petitioner is discharging a 
State governmental function. 

There are three steps in the collection of taxes: 

(1) The County Trustee is first charged with their collec¬ 
tion until they become delinquent. 

(2) After delinquency he first turns the lists over to the 
Constable, and then 

(3) Turns the collection over to a Collector or Attorney 
chosen by hi m, who is required by law to bring suit, and who 
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has entire charge of the collection of delinquent jtaxes 
thenceforth. There is no other method for collecting de¬ 
linquent taxes except turning them over to this Collector- 
Attorney, and no provision made for any substitution of 
any other official in the collection of taxes. 

XIII. | 

The petitioner was furnished a free office in the Court 
House by Shelby County, which also furnished him tvfo em¬ 
ployees, paid by the County but under his jurisdiction and 
control. His office equipment and supplies were also fur¬ 
nished by the County. 

XIV. ! 

His office is not even on the same floor as the County 
Trustee and is not connected therewith. 

46 Since 1924 the petitioner had performed no | other 
duties except the collection of these taxes, because 
Shelby County, being the largest County in the Statej, with 
a population of 325,000, has a number of delinquent tax¬ 
payers, which varies from a minimum of 4,975 in 1924 to a 
maximum of 35,200 in 1932, or a total of 155,335 defendants 
in the suits for the years covered by this controversy. 

XV. 

In preparing the bills the petitioner pays his own steno¬ 
graphic help. He has no other contract or agreement for 
the collection of taxes except the statutory appointment, and 
cannot enter into any agreement with the taxpayer |to ac¬ 
cept a less amount of taxes than that prescribed by law, 
the authority to release taxes resting in the City and County 
authorities only. 

XVI. | 

The State Legislature recognizing the method of cjollect- 
ing taxes as a State function, in the year 1933 passed a spe¬ 
cific moratorium act prohibiting the further prosecution of 
suits, and during the year after the passage of the Act no 
steps could be taken in the suits, and a like Act was passed 
in 1935, not only suspending the prosecution of suits but 
changing the amount of penalties and the amount of the fees 
for the Collector-Attorney, which could not have been done 
if his was a private employment under contract. 
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XVH. 

The entire controversy in this cause is whether under the 
statutes of the State of Tennessee the petitioner, occupying 
the position of Delinquent Tax Collector, and as such col¬ 
lecting delinquent taxes of the State of Tennessee, the 
County of Shelby and the City of Memphis, was by virtue 
of the statutes and the plan of the State of Tennessee for 
the collection of its taxes, so much a part of the gov- 
47 erning agencies of said State that a tax upon him is 
in effect a tax upon a government agency and in vio¬ 
lation of the rule that neither sovereign may tax the means 
or instrumentalities through which the other exercises usual, 
traditional or essential governmental functions. 

Your petitioner believes and avers that errors were com¬ 
mitted by the Board to his damage and prejudice, as shown 
by the following 

Assignments of Error . 

L 

There was no evidence to justify the holding of the Board 
that petitioner was not an officer in the sense that he was 
an essential part of the State governmental plan for the 
collection of taxes. While he did not take any oath of office, 
he was appointed to collect the taxes for a specific year, and 
no method was provided for his removal. 

There was no other method of collecting taxes after they 
became delinquent except through the suits brought by him 
and prosecuted by him. His entire duties were outlined by 
statute, the method of his appointment prescribed by law, 
the nature of the suits which he should file, the time of filing 
them, the method of prosecuting them being all fixed by law. 

II. 

The Board erred in holding that petitioner was neither 
an officer or an employee of the State of Tennessee, and that 
therefore he was not entitled to an exemption of his income 
from taxation. 

WTiile petitioner was not an employee in the sense that 
his actions were directed, he was an employee in the sense 
that he had no discretion under the statute to follow other 
than the statutory methods in the prosecution of the collec¬ 
tion of taxes. 
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Moreover, the question is not whether the peti- 
48 tioner was an officer within the definition of officers 
as such, or an employee within the customary'defini¬ 
tion of an employee. He might partake of the properties of 
both officer and employee. The vital test was whether he 
was a State administrative agent engaged in discharging a 
State governmental function. 

m. 

The Board erred in holding that petitioner was not a 
State administrative agent engaged in discharging a State 
governmental function so that taxation of his income jvas an 
interference with the powers of the State government and 
therefore unlawful. 

This was error because there is no other method prpvided 
by law for the collection of revenue after it becomes delin¬ 
quent except through the employment of a Collector-At¬ 
torney such as the petitioner. 

The entire duty of collecting taxes rests upon his shoul¬ 
ders when the bills are turned over to him after February 
1st and before March 1st of each year. The Trustee has 
discharged his entire duties when he sees that the tai suits 
have been filed, and he is thereupon credited in his accounts 
with the amount of said tax suits. The duty of the llrustee 
has then ended, and the entire burden of collecting taxes 
rests upon the Collector-Attorney. 

The method of paying the Collector-Attorney ib pre¬ 
scribed by State law, and the State by legislative action reg¬ 
ulating and changing such compensation, recognizes the 
Collector-Attorney as a State agency. 

If the Collector-Attorney is hampered in the collection of 
the State, County and City revenue, there is no other 
method for its collection, and to tax his compensation is to 
impose a burden upon a State agency. 


The Board erred in holding that the County! Trus- 
49 tee has authority to supersede the Collector-Attorney 
at any time, with or without cause. (Opinion d) 

The law does not provide for any method of superseding 
the Collector-Attorney or of collecting taxes which. have 
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been placed in his hands, except through suits brought by 
him. 

y. 

The Board erred in holding that the petitioner was mani¬ 
festly not a tax collector. (Opinion 6) 

This is error because he is not merely an attorney chosen 
by the County Trustee, but is the only agency through which 
the taxes can be collected after he is appointed. That he 
does not physically handle the taxes is immaterial since the 
statute does not require him to have payments made to the 
Chancery Court Clerk, and he could handle the money if he 
desired. He is the agency through which the money must 
be collected, and is therefore in the truest sense a tax col¬ 
lector. 

yi. 

The Board erred in holding (Opinion 7) that the peti¬ 
tioner was an independent contractor. 

This was error because while he was allowed to use his 
professional skill, the method of preparing the bills, the 
method of prosecuting them to a conclusion, the time in 
which they should be filed, were all prescribed by statute. 
Moreover, his compensation was fixed by statute and could 
be controlled by the State Legislature, which would not be 
the case if he were a contractor, as interference with his 
contract would be forbidden both by the Federal and State 
Constitutions. (Constitution of the United States, Article 
I, Section 10, Constitution of the State of Tennessee, Ar¬ 
ticle I, Section 20) 

vn. 

The Board erred in assessing penalties against the 
50 petitioner for the reason that he had acted through¬ 
out under the direction of the Collector of Internal 
Revenue in failing to make returns and in the utmost good 
faith. 

vm. 

The Board erred in rendering judgment against the peti¬ 
tioner for any taxes or penalties. 

WHEREFORE your petitioner prays that the decision 
of the Board of Tax Appeals entered herein against him be 
reviewed and reversed by this Honorable Court, and for 
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such other and further relief as the Court may deem fit and 
proper in the premises. 

JOHN BROWN | 

Petitioner. ! 

By CHAS. M. BRYAN | 
Attorney . 

State of Tennessee, 

County of Shelby. 

! 

Chas. M. Bryan, being duly sworn, deposes and says: 
That he is attorney for petitioner; that he knows the con¬ 
tents of the foregoing petition; that to the best of his knowl¬ 
edge and belief the statements therein are true, and tjhat the 
Assignments of Error are well taken and intended to be 
argued. 

CHAS. M. BRYAN 


Subscribed and sworn to before me this 4th day pi Feb¬ 
ruary, 1937. 

MARGUERITE STEGALL 
(Seal) Notary Public. 

My commission expires 4/17/38. 


51 Endorsed: United States Board of Tax Appeals 
Filed Feb 8 1937 


In the United States Court of Appeals for th£ 
District of Columbia. 

B. T. A. Docket No. 77906. j 

John Brown, Petitioner , 


vs. 

Commissioner of Internal Revenue, Respondent. 

To Hon. James W. Morris, 

Assistant Attorney General 
of the United States, 

Washington, D. C. 

You are hereby notified that on February 6th, 1937, a 
Petition for Review of the decision of the Unitedj States 
Board of Tax Appeals was filed with the Clerk | of the 
Board, in the case of John Brown vs. Commissioner of In- 
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temal Revenue, Docket No. 77906, a true copy of which pe¬ 
tition is herewith served upon you. 

CHAS. M. BRYAN 
Attorney for John Brown. 

Receipt acknowledged this 8th day of February, 1937. 

MORRISON SHAFROTH 
Attorney for Commissioner of 
Internal Revenue. 

52 Endorsed: United States Board of Tax Appeals 
Lodged Apr 27 1937 

Endorsed: United States Board of Tax Appeals Filed 
Apr 28 1937 

Before the United States Board of Tax Appeals. 

U. S. B. T. A. No. 77906. 

John Brown, Petitioner, 
vs. 

Commissioner of Internal Revenue, Respondent. 
Statement of the Evidence. 

The following is a statement of the evidence in narrative 
form presented in the above entitled cause. This cause 
came on for hearing before the Honorable Charles M. 
Trammel, Member, United States Board of Tax Appeals, 
Chas. M. Bryan, Esq., appeared for the petitioner on re¬ 
view and W. R. Lansford, Esq., appeared for the respon¬ 
dent on review. 

John Brown, petitioner, called as a witness, testified as 
follows: 

Direct Examination. 

I am a practicing attorney at the Memphis Bar and have 
been licensed about thirty years. I have done no 

53 legal work in any of the courts or otherwise since I 
filed the suits for the collection of the State and 

County delinquent taxes for the year 1922, which suits were" 
filed in February, 1924, and have not maintained any law 
office of any kind or character. The County furnishes me 
quite a large office and quite a large vault. This office is 
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open to the public from 8:30 to 5 everyday except Sundays 
and holidays, and has been my office continuously and my 
only office since February, 1924. 

I was appointed to collect delinquent taxes by virtue of 
the Act of 1923 of the General Assembly of the State of 
Tennessee; Exhibit 2 correctly shows the tax due in this 
case if I am liable. 

My office is in the Northeast corner of the Court Hjouse, 
and Exhibits 3, 4 and 5 are photographs which show! part 
of the interior of my office and some of the records. There 
are two regular employees, who are paid by Shelby County. 

The books shown in the pictures are the certified lists of 
all the delinquent taxes from the office of the County Trus¬ 
tee. He is required by the statute to select an attorney,; with 
the approval of the Chairman of the County Court, and then 
is required to furnish to that attorney so designated a cer¬ 
tified list of the delinquent taxes in this office. These lists 
are quite bulky and are furnished to me by the County Trus¬ 
tee and the Chairman of the County Court, and are kept in 
my office in bound volumes, accessible of course to the! pub¬ 
lic. From these bound volumes, at the direction of the 
County Trustee and the Chairman of the County Court, I 
file the suits, as provided by the Act, in the Chancery Court, 
for the collection of delinquent taxes due the Statd, the 
County of Shelby, and the City of Memphis, all being filed 
in one bill and in the form which is set out in the Act.| 

Each year, commencing with February, 1924, down to and 
including February 1st, 1932,1 received and appoint- 
54 ment under which I collect delinquent taxes. These 
appointments are all in the same form, except fqr the 
dates, as follows: 

“To John Brown, 

Attorney at Law, 

Memphis, Tennessee 

Dear Sir: ! 

You have heretofore been chosen and appointed and are 
now acting, as attorney for the Trustee, as provided by 
Chapter 77 of the Public Acts of 1923, of the General As¬ 
sembly, and your appointment and selection as such has 
been approved by the Chairman of the County Court of 
Shelby County. Your appointment as such attorney for 
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the Trustee, as provided by said Act, to-wit, Chapter 77 of 
the Public Acts of 1923, is continued and you are directed 
to institute suit or suits for the collection of all delinquent 
taxes, as set out and provided for in said Chapter 77 of the 
Public Acts of 1923 of the General Assembly. 

Yours truly, 

(signed) F. H. GAILOR 
County Trustee of Shelby 
County , Tennessee. 

“The appointment of John Brown as attorney for the 
County Trustee is hereby approved. 

(signed) C. G. GOWEN, 
Chairman of the County Court 
of Shelby County 

There was no other contract, oral or written, or any other 
sort of an agreement to collect the taxes except such as was 
covered by the form of the letters of appointment herein set 
out. 

Under the law the taxes are due one year, delinquent the 
next, and suit must be filed thereon the year following. 
Thus the first suits were filed in the year 1923, and were for 
the taxes which were due in 1921 and delinquent in 1922. 
The approximate number of defendants in the suits filed by 
me are as follows: 1923 4,300 defendants; 1924, 4,975 de¬ 
fendants ; 1925, 8,280 defendants; 1926, 10,110 defendants; 
1927, 8,170 defendants; 1928, 10,650 defendants; 1929, 
13250 defendants; 1930 26,050 defendants; 1931 34,350 de¬ 
fendants; 1932, 35,200 defendants, making 155,335 defen¬ 
dants in the various suits. 

55 The statute provides that suits for the collection of 
delinquent land taxes to the State, City and County 
shall be filed in the Chancery Court or the Circuit Court, 
both having concurrent jurisdiction, but in this case they 
were filed in the Chancery Court. These were filed in the 
name of the State of Tennessee, for its own use and the use 
of Shelby County and the City of Memphis. The law pro¬ 
vides that not less than twenty-five defendants shall be in¬ 
cluded in one bill, but more may be included, and each of 
the suits shall be conducted and proceeded with according 
to the rules of the Chancery Court. Printed forms were 
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used in preparing the bills, which forms are paid fpr by 
Shelby County, which also pays for printing the books in 
my office. 

The form which you hand me is one of those uSed in 
bringing such suits. The first page shows the names pf the 
defendants and their residences, and the Exhibits jwhich 
follow the printed protions of the bill show the W^rd in 
which the property is and a brief description of it, to whom 
assessed, and the amount of the tax. 

I make this printed form Exhibit 10 to my testimony. 

The names of the defendants are obtained, of cburse, 
from the certified lists of delinquents furnished me by the 
County Trustee. In the actual stenographic work add the 
work of preparing these bill I pay for such services, other 
than the actual printing of the forms. I filed as Exhibits to 
the bills for delinquent taxes a statement of the Statie and 
County taxes, showing the year for which the collection is 
sought, the assessed value of the property, the name of the 
owner, and the amount of the taxes due. There is ode Ex¬ 
hibit for each property holder, and these Exhibits arfe pre¬ 
pared and filed by me. 

After the bills are filed, the taxpayer desired to pay the 
tax and have the lien lifted as provided for by statute 
against the property on account of his failure tjo pay 
56 within the time specified by law, comes to my| office 
and obtains from me a statement of his tax and} a de¬ 
scription of his property. The City and County furnish me 
with forms on which to make out these bills, copies of [which 
bills I make Exhibits 11 and 12 to this testimony. Tl^e tax¬ 
payer then goes to the Clerk of the Chancery Court in the 
Court House in the same building with my office, presents 
the statement, which has been authenticated by me, to the 
Clerk of the Court. The statement is then returned to my 
office, where I issue and sign a decree, reciting the fapt that 
this tax has been paid and the lien released and discharged, 
and that order, or dismissal, as we term it, is returned to the 
Clerk of the Chancery Court and entered upon the minutes 
of the Chancery Court and authenticated by the presiding 
Chancellor, dismissing the lien and reciting the payment of 
the tax. 

I make as Exhibit 13 a bill or statement prepared by me 
showing the tax for the year 1927 assessed against | J. P. 
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and R. Harrison, designating the property, the Ward in 
which it is located, the valuation placed thereon by the As¬ 
sessor, the State and County tax, interest and penalty, and 
the further penalty fixed by the statute of ten per cent for 
the attorney’s fee. 

A copy of the order of dismissal of the tax shown to be 
paid by Exhibit 13 is made Exhibit 14 to my testimony. 

Such orders when entered go down upon the regular 
minutes of the court. 

There is no other method provided for collecting these 
delinquent taxes after they are turned over to me. When 
the Trustee has caused suits to be filed, he applies to the 
County Court of the County, shows the filing of these suits, 
and is then released from all further liability for these 
taxes, and I, as designated under the statute, am the sole 
person to whom these taxes can be paid, and who can re¬ 
lease the lien created by statute on the property for the 
payment of the tax. I physically handle no money. 
57 I prepare this statement, as I have heretofore ex¬ 
plained, for the Clerk of the Chancery Court, who 
receipts for the money shown by the statement, and I issue 
the formal dismissal. 

I have no option whether I will or will not file a tax bill 
for any delinquent tax. I file on tax bills for as little as 
twenty-five cents, up to and including taxes amounting to 
many hundreds of dollars. If I should fail to file one tax 
bill the Trustee could not be released upon his bond until 
that suit was filed. 

My accounts are audited by the official auditors of the 
State of Tennessee, the County of Shelby and the City of 
Memphis. I have no private audit of my accounts. The 
auditors check the certified list of delinquent taxes which is 
turned over to me by the County Trustee with the suits 
which I have filed in the Chancery Court. If I have failed 
to file one suit or overlook the filing of one suit from this 
list, I am so notified, and I file that suit. Otherwise the 
County Trustee would be responsible for this money and 
could not be released from liability on his bond, it being his 
duty and the duty of the County Chairman, not only to have 
this attorney selected and approved by them, but to see 
that the bills are filed. 
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After the bills are filed I have no option whatever as to 
the amount of tax, penalty and interest which I must |col- 
lect, these being fixed by statute, and an additional penalty 
of ten per cent imposed by the statute is mandatory, aid I 
have no discretion in the least. If the governing authority 
of the County or the City decides for any reason that cer¬ 
tain property should be released or dismissed from the tax, 
I do not have any right to collect for filing that partichlar 
bill at all. I collect the penalty imposed by law as a condi¬ 
tion to the tax in addition thereto as compensation for the 
attorney, and that is all. 

In the year 1933 the Tennessee legislature pabsed 
58 what I suppose would be called a moratorium, pro¬ 
viding that no further suits should be prosecuted and 
no steps taken in any suit then pending for the collection 
of delinquent taxes, and I did not take any steps whatever. 
So also, when Chapter 22 of the Acts of 1933 was passed, I 
could not make any sales or take any other legal steps to 
collect the taxes at all. A similar Act was passed by the 
Legislature of 1935, forbidding the institution or the fur¬ 
ther prosecution of any suits for the collection of delin¬ 
quent taxes. These Acts also fixed the fee of the attorney 
at a smaller figure than the penalty formerly fixed a$ the 
attorney’s fee. 

The money paid by the taxpayer to the Clerk of the Chan¬ 
cery Court, in accordance with the statement handed him, 
is deposited in the general fund of the Clerk and goes along 
with all other funds in his office. From time to time these 
funds are distributed from the general fund by the Clerk 
and Master, for which he receives compensation as fixed by 
the statute, to the State, County or City, as their interests 
may appear, and from time to time out of these general 
funds I am paid the amount set out and fixed as a penalty 
by the statute for my compensation in filing these suitb, the 
additional ten per cent of the tax so collected. ! 

I filed no Federal Income Tax returns from the ^ears 
1924 to 1931, inclusive. 

II Mr. Lansford: Pardon me; that statement is not quite 

correct, is it? What years? j 

| 

i 

i 

i 

i 


i 

! 
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By Mr. Bryan: 

Q. The years 1932 and 1933? A. That is correct. 

Q. Mr. Brown, why did you file no tax returns? A. My 
predecessor, who is called a back tax attorney, not operat¬ 
ing under this act but under one passed many years 
59 before that, and his compensation being paid by the 
taxpayer from the books, was never required to file 
any tax return unless he had other sources of revenue. 

Mr. Lansford: I object to any statement of that kind as 
purely hearsay. 

Mr. Bryan i Well, now, our position about that is, if 
Your Honor please, that this is both a court of equity and 
a Court of law. 

The Member: This relates to the question of whether 
the penalty was collected by him? 

Mr. Bryan: Yes. And our position is it throws light also 
upon the proposition of the provisions of the statute as they 
apply to the fixing of the agencies for this collection. 

The Member: The objection is overruled. 

Mr. Lansford: Exception. 

The Member: It is not so much the question of the truth 
of the statement, but of "what he relied on and why he did 
not file his return. 

Mr. Bryan: Yes, sir; not so much as to in truth, but as 
to the basis of his action. 

The Member: On that basis I think it is admissible. 

The Witness: This attorney had taken the matter up 
with the authorities in Nashville and elsewhere, and with 
the Internal Kevenue Collector, and he had been informed— 

Mr. Lansford: If Your Honor please— 

By Mr. Bryan: 

Q. He had never filed any? A. He had never filed any, 
and on this— 

Mr. Lansford: Just a moment, please. I think the na¬ 
ture of the statements being made are objectionable. The 
statements now being made are what the attorney had done, 
not what the taxpayer has been informed. Now, if the tax¬ 
payer has been informed legally of what his rights are in 
the matter, that is one thing; but the mere recitation of 
what another party has done, even though he says he was 
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told this, is certainly purely hearsay and has no relevancy 
in this case. j 

Mr. Bryan: We are conceding that what somebody ielse 
did, what the other lawyer did was incompetent. 

By Mr. Bryan: j 

Q. Not what you were told by Mr. Thompson, but yhat 
was the practice in the State of Tennessee prior to your 
coming in, as you know it? A. No returns for federal in¬ 
come had been made as to the items collected by the back 
tax attorney. 

60 Q. Mr. Brown, did you yourself make any contact 
with any tax collecting offices to see if they had 
changed the practice, to your knowledge? A. Yes. 

Q. What inquiries did you make as to why you did' not 
file it? A. No inquiries was it necessary for me to file,; and 
then I was informed by the tax collecting agencies I wa$ not 
subject to the tax and, having no other income of any kind 
or character except this I made no return. 

Q. You made no return. You were informed by Mr. 
McCabe the Internal Revenue Collector? A. The Collector 
of Internal Revenue; I don’t recall.” 

I was not appointed to collect the taxes again by filing 
suit in 1934. From 1924 to 1933, inclusive, I took no legal 
business of any kind or character, and maintained no office. 
I devoted my full time and attention to the prosecution of 
these suits, which required all my attention. 

The lettering on the door of my office at the Court House 
was “Delinquent Tax Office.” There was no other delin¬ 
quent tax office there except mine. 

In the years 1933 and 1934 the County Court of Shelby 
County passed a special exemption, removing all penalties 
and interests from delinquent taxes, and these County au¬ 
thorities directed me from time to time whether or noi cer¬ 
tain taxes should be collected. Except for the direction of 
the County authorities, I have acted under Chapter 77 of 
the Acts of 1923, under which I was appointed. 

My office equipment and filing cabinets are furnished by 
the County of Shelby. 

I wish to correct my previous statement that I have done 
no practice by saying that I did file for a little Clerk in the 
Court House an uncontested divorce bill, without any fee, 
which probably occupied ten or fifteen minutes. 
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Cross Examination 

The County Trustee has never at any time em- 

61 ployed me. He has selected me as set out in the stat¬ 
ute, and I have filed the suits. He has designated me 

as the attorney, and I have introduced as evidence some of 
his appointments. 

As I recall, the first thing that occurred about my ap¬ 
pointment was that the County Trustee asked me if I was 
in position to file these suits, and I told him “yes”, and he 
then designated me, which was approved by the Chairman 
of the County Court. He asked me if I could give my time 
and attention to it, that there would be a good many filed 
and I told him “yes”, that I was not making very much 
practicing law, and he said, “well, I am going to designate 
you to file these suits.” There was no other contract what¬ 
ever entered into except the letter, the form of which I 
have shown. The law provides for no oath of office and no 
bond, and I took no oath and gave no bond. 

The only creation of any office is under the Act. The 
Trustee presents the delinquent list to me, and he and the 
chairman of the County Court cause me to file the suits and 
see that I do so. After that the Trustee is released from 
further liability as to these taxes. Whe he sees that these 
suits are filed, both he and his bondsman are released. 

During the time that I was conducting suits he made no 
effort to direct the manner of my office, or the conduct of my 
office. There were no moneys charged to me at any time, 
nor did I receive any of the taxes that were finally collected 
in the sense that I never physically handled any money, but 
proceeded in the way which I have stated. 

It is not just a voluntary arrangement for me to have a 
desk in the Court House. I am furnished with an office as 
large as this court room, perhaps larger, which has a mar¬ 
ble counter down the center and which contains these num¬ 
bers of cases and the records, and a large vault, possibly 
10 by 20, in which I can keep these records; all furnished me 
free by the County Court, I maintain my clerks there, 

62 who are paid by the County, and all the furniture, 
stationery and typewriters are furnished by the 

County. It is a public office, and used extensively by the 
public, and especially by the abstract companies. 
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My office is designated as the ‘ ‘ Delinquent Tax Officer and 
it is a part of the functions of the County government. I 
am, of course, the head of the office, and it is necessary for 
me, with the volume of business done, to have the clerks and 
necessary help to prepare these statements and keep the 
records. They are furnished and paid for by the County. 
We try to keep them up to date for the abstract companies, 
showing the payment of these taxes on the books, and the 
non-payment of certain taxes. These men are under rhy di¬ 
rection as far as it goes in telling them what to do'. Of 
course they are merely clerical help and have nothing to do 
with the running of the office. They simply make out the 
statements, check off the books, and see that the office is 
run as required by law. 

The County Trustee has absolutely nothing to dd with 
their direction or control. As County employees they are 
under my official direction. The delinquent tax office is not 
a part of the functions of the County Trustee after the suits 
are filed. I can hire or fire these employees, and I would 
have to immediately require the County Court to provide 
me additional help. They were appointed by my asking the 
County Court, stating my needs, that I could not efficiently 
collect all the State and County taxes without mord help. 
This matter is presented to the Couny Court, which. fixes 
the tax rate, and has to do with the general conduct of the 
County, and upon my application they authorize me to hire 
this help, which is paid out of the treasury of the Oounty. 
Of course they furnish such help as I need, but I woqld not 
ask for more than is necessary, and the compensation of 
these employees is paid out of the general funds of 
63 the County. They are not paid out of funds allotted 
to the County Trustee’s office or the County! Trea¬ 
surer’s office, but out of what we call the genera^ fund. 
These general funds are allotted to the Chairman! of the 
County Court for the general County purposes, and my em¬ 
ployees are paid out of his office. I am paid through the 
Chancery Court from the additional penalty imposed by the 
Statute of ten percent and paid by the taxpayer, and re¬ 
ceive my compensation out of the funds of the Chancery 
Court. My compensation comes from the ten percent pen¬ 
alty, and these employees are paid by the County. 


58 


JOHN BROWN VS. GUY T. HELVERING. 


It would be impossible for me, in a City the size of Mem¬ 
phis, or a County the size of Shelby, to prepare these state¬ 
ments and present them to the Clerk. The County and the 
State would lose revenue, because I could not physically do 
that. The County, desiring that its business be expedited 
as much as possible authorizes me to employ such help as I 
might need. In the preparation of the bills, having them 
typewritten and so on, I employ stenographers and what¬ 
ever other clerical help I need, and pay for that myself. 
That is, for the preparation of the bills. 

The delinquent tax list is certified to me in book form. 
They are big, many volumes of them, on account of the vol¬ 
ume of the work. They are delivered to my office by the 
County Trustee, and his connection does not end there, but 
when I have instituted suits on each and every item in the 
Chancery Court, then his connection with the office ceases. 
Now, in the preparation, except for the general form of the 
bill, in the preparation of the exhibits to the bill and the 
actual typewriting of the names, the wards, the valuation of 
the property, and the description of the property, that is 
what I pay for myself. 

After the bills are filed, and the people come in in num¬ 
bers to get these statements, the County Court, on my appli¬ 
cation, authorizes me to employ help, and they are paid by 
the County, not for the actual preparation of the 
64 bills, but after they are filed, the County Court au¬ 
thorizes me to employ such clerical help as may be 
necessary. 

The arranging for the certification for the payment of 
taxes, etc. does not go through the delinquent tax office as 
a part of the County Trustee ’s function. All control of the 
County Trustee ceases when the bills are filed. He is for¬ 
mally released by the County Court on a resolution of the 
County Court, reciting the fact that the County Trustee 
having complied with Chapter 77 of the Acts of 1923, and 
turned over to an attorney chosen by him, with the approval 
of the County Court, a list of all delinquent taxes, and the 
Chairman of the County Court having caused suits to be 
instituted for the collection of these taxes, the Trustee is 
released from all further liability as to the collection or re¬ 
sponsibility for these taxes, together with his bondsman. 
That is when the County Trustee’s control ceases. 
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After these suits are filed, the County Trustee could not 
receive these taxes; they could not be paid into his Office. 
He could not give a valid receipt for them, because they 
have passed out of his hands after the suits have been filed. 
The liability is placed upon the attorney for the trusteej that 
is myself, for the collection of these taxes. If the suits are 
not dismissed by the payment of the taxes, it is my dqty to 
proceed to a sale, if necessary, so that the State, County 
and City may receive their taxes. What I do, and the only 
procedure that I know of, and certainly the only procedure 
the Act provides for, is that I file the suits; that I prose¬ 
cute them in the name of the State of Tennessee for iti own 
use and for the use of the County and the City of Memphis. 
The suits are filed from the certified lists sent me by or de¬ 
livered to me by the County Trustee. WTien the taxpayer 
desires to pay his taxes, I give him a statement of the taxes, 
calculating the interest and penalty, placing thereon tlie ten 
percent attorney’s fees. That calculation is carried 
65 to the Clerk of the Chancery Court and by him 
marked “paid” and sent to me. I then issue a for¬ 
mal dismissal of the suit and the discharge of the lien, 
which is sent to the Chancery Court and entered on the 
minutes of the Chancery Court and authenticated by the 
presiding Chancellor. 

The computations of the amount of taxes due and penal¬ 
ties are made by the Clerks in the delinquent tax office. I 
either make it kyself or the clerks who are paid by the 
County. The interest is fixed by statute, the penalty is 
fixed by statute, and the additional penalty going ad com¬ 
pensation to the attorney is fixed by statute; so it is dll cal¬ 
culated according to what the statute sets out. This i$ done 
by me or the employees paid by the County. The employess 
paid by me are in the preparation of the bills and the ex¬ 
hibits thereto. The employees paid by me make no entries 
in the tax books, and have no authority to do so. They just 
make up the bills for filing. They copy from the certified 
lists those exhibits which are attached to the bill$ filed 
against these defendants, by wards. Each young lady has 
a separate book, and then her connection or his connection 
with the office ceases after they have done this minidterial 
or manual work of typewriting on these exhibits the infor¬ 
mation contained in the certified list furnished me by the 
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ercises no control over the office after the books are tamed 
over to me. The County Trustee is a County Treasurer, 
and they have a County Chairman. All revenue is paid into 
the County treasury and when I refer to money being paid 
out of the general fund, the checks come from the County 
Chairman’s office, but the money is paid out of the County 
treasury. The County Trustee is on a fee system and col¬ 
lects fees for his services and pays all of his employees, 
turning the surplus into the County, the number of his em¬ 
ployees being fixed by the County Court, depending upon 
how many employees are necessary. He then pays himself 
a fixed salary of $7,500.00 per year, and his employees as 
fixed by the County Court are paid out of the general 
fund. He is not paid out of the general fund at all. 

Under the decisions of the State of Tennessee the Chan¬ 
cery Court has no authority whatever to review and dismiss 
taxes. When the assessment has once been fixed by the 
Board of Equalization, it is not subject to review by the 
Chancery Court, nor is any other method provided except 
certiorari from the Board of Equalization to the State 
Board and from there to the State Court in order to change 
the assessment. 

I do not believe that the Chancery Court has any power to 
raise or lower or to make any change in the taxes assessed, 
and they never have done so to my knowledge. 

Re-cross examination. 

I did not question the tax collecting authorities as to 
whether I should or should not file a Federal income tax, 
but as to whether or not the amount I collected and got from 
the Chancery Court v’as subject to the tax. They 
69 said in their judgment no. I could not state definitely 
when that conversation occurred. It has been a good 
many years ago, but I think I spoke to Hall Clements and 
possibly some attorneys connected there in his office. He 
was the Internal Revenue Collector at that time. I was in¬ 
formed that no other attorney had ever filed returns. I 
don’t recall when that was. I did not go into any special 
details wfith him. I simply said I was back tax attorney, 
that is what they unfortunately call us, and received my 
compensation in the fee fixed by statute as a penalty from 
the taxpayer and as paid from the Chancery Court, and 
asked what had been the practice about that being subject 
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to income tax. He said “I never heard of anyone occupying 
your position that ever filed, as far as I know.” He said “I 
don’t think that you are responsible for the collection of 
the taxes and could not collect them except through the 
court, and I don’t think you are liable,” or words to that 
effect. My request was purely verbal, and I did not ask 
for any official ruling on the subject. My predecessor had 
never filed, and he gave me the benefit of the investigations 
which he made, upon which he acted. 

The above and foregoing is all the material evidence nec¬ 
essary for a review of the ruling assigned as error in this 
appeal, introduced in the trial of said cause, and all the 
proceedings had in the trial thereof. j 

Wherefore, John Brown, petitioner and appellant, prays 
that the above statement of evidence be settled, approved 
and allowed by the Board of Tax Appeals as a true, {full, 
correct and complete statement of all the proceedings taken 
and given in the trial of said cause, for use on the appeal 
taken to the United States Court of Appeals for the District 
of Columbia. 

I 

Dated this.day of., 1937. | 

j... 

Attorneys for Petitioner & Appellant 

The foregoing is all of the material evidence ad- 
70 duced at the hearing and in order that the same may 
be preserved and made a part of the record, this 
statement of evidence is duly approved and settled this 
26th day of April, 1937. 

CHARLES M. BRYAN ! 

ARTHUR G. BRODE 
Attorneys for Petitioner \ 
815-15th Street, N. W. 
Washington, D. C. 

The foregoing is all of the material evidence adduced at 
the hearing and in order that the same may be preserved 
and made a part of the record, this statement of evidence 
is duly approved and settled this 27th day of April, |l937. 

MORRISON SHAFROTH! 

Chief Counsel W 

Bureau of Internal Revenue 


i 
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JOHN BROWN VS. GUY T. HELVERING. 


The foregoing is all of the material evidence adduced at 
the hearing and in order that the same may be preserved, 
and made a part of the record, this statement of evidence is 
duly approved and settled this 28th day of April, 1937. 

(s) ARTHUR J. MELLOTT. 

Member, U. S. Board of Tax 

Appeals. 

71 Endorsed: United States Board of Tax Appeals 
Filed Apr 27 1937 • 

Before the United States Board of Tax Appeals. 

Docket No. 77906 

John Brown, Petitioner, 
vs. 

Commissioner of Internal Revenue, Respondent. 

Praecipe 

The Clerk of the Board is hereby directed to prepare and 
certify the transcript of the record in the above styled case 
for the use of the United States Court of Appeals for the 
District of Columbia, by including therein the following: 

1. Docket entries of the proceedings before the Board. 

2. Pleadings before the Board. 

(a) The original petition filed by the petitioner before 
this Board. 

(b) The answer of the Commissioner of Internal Revenue. 

3. Findings of fact, opinion and decision of the Board. 

4. Stipulation as to jurisdiction of the United States Court 
of Appeals for the District of Columbia. 

5. Statement of the evidence. 

6. Original Exhibits to be sent up in their original form, 
numbers 2, 3, 4, 5, 10, 11, 12, 13 and 14. (Not included in 
record) 

7. Petition to review the findings of this Board by the 
United States Court of Appeals for the District of Colum¬ 
bia. 

8. Acknowledgment of service of the petition. 

9. This praecipe. 


Member of the Board. 
MORRISON SHAFROTH 

W 

Attorney for Respondent. 
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We, counsel for the petitioner and respondent, appjrove 
the foregoing praecipe as embracing all documents neces¬ 
sary for a proper review of this cause. 

CHARLES M BRYAN 
ARTHUR G BRODE 

Attorneys for Petitioner. 

72 United States Board of Tax Appeals 

Washington 

Docket No. 77906 

John Brown, Petitioner , 

v. 

i 

! 

Commissioner of Internal Revenue, Respondent. 


Certificate 

I, B. D. Gamble, clerk of the U. S. Board of Tax Appeals, 
do hereby certify that the foregoing pages, 1 to 71, inclu¬ 
sive, contain and are a true copy of the transcript of record, 
papers, and proceedings on file and of record in my office 
as called for by the Praecipe in the appeal (or appeals) as 
above numbered and entitled. Excepting Item 6 of 
praecipe. 

In testimony whereof, I hereunto set my hand and affix 
the seal of the United States Board of Tax Appeals^ at 
Washington, in the District of Columbia, this 1st dajf of 
May, 1937. 

B D GAMBLE 
Clerk, 

(Seal) United States Board of Tax Appeals. 


i 

i 

i 
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JOHN BROWN VS. GUY T. HELVERING. 


73 United States Board of Tax Appeals 

Docket No. 77906 
John Brown, Petitioner, 
vs. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time 

On motion of counsel for the petitioner, it is 
Ordered: That the time for preparation of the evidence 
and transmission and delivery of the record sur petition 
for review of the above entitled proceeding by the United 
States Court of Appeals for the District of Columbia, be and 
it is hereby extended to May 6, 1937. 

(Signed) EUGENE BLACK 

Member. 

Dated: Wash. D. C., 

March 2, 1937. 

3 

Now May 3,1937, the foregoing is certified from the rec¬ 
ord as a true copy. 

B D GAMBLE 

(Seal) Clerk, U. S . Board of Tax Appeals 

Endorsed on cover: No. 6962 John Brown, Petitioner, 
vs. Guy T. Helvering, Commissioner of Internal Revenue. 
United States Court of Appeals for the District of Colum¬ 
bia Filed May 4—1937 Moncure Burke, Clerk 


INDEX TO EXHIBITS. 


Order of Board of Tax Appeals forjrarded petitioner's exhibits ' 
3 , 4 asd 5 to the U.S. Court of Appeals 
Petitioner's exhibit No. 3 - Photograph 

No. 4 

No. 5 • 

Report covering examination of iqcooe tax liability for the 
years 1932 and 1933# consisting of petitioner's exhibits 
Numbered 2, 10, 11, 12, 13 and 14. 

Clerk's certificate 


i 



i 
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UNITED STATES BOARD OF TAX APPEALS 


JOSH BROWN* 


Petitioner* 


Docket No* 7790$ 


COMMISSIONER OP INTERNAL REVENUE*) 


Respondent* 


For cease appearing of record* it la 


ORDERED! That petitioner v s original exhibits S* 4 and 5 
being photographs, be forwarded by tbs Clerk of ths Board of Tex 

Appeals to the United States Coart of Appeals* District of Colombia 

i 

for inspection or examination by said court and returned to the 


Board of Tat Appeals* as and when said court fh»ll direct* 


ftfgftefr) Asgene Slade 


Mosher 


Dated Vashingtec* D.C, 
May 17* 19S7, 


}T ow, ]fty 1 8, 1937, the fcrregoing ordfer certified, 
from the record as a. true copy. /voi 


Clerk, Tax Appeals! 


saxs 


5V 

.>9? V' 

■ , 






















































































































u. s. Bourn or tax a 
div... 




DEC 101935 

PETIT K*ERt 

EXHIBIT 






. 

iar 

















































































!• John Bioa* 


taels or ooKtarar 


Schedule X 

s 

3 

4 

5 


Block JUIjnrtBMtU for 1892 
Canputatlaa of Tax 2938 
Block Ad Juataants far 1938 
Computation of Tax far 1038 
Stat—sat of Totol Tax Liability 



PRCLDTOttHT STAMMEHT 


Yours Additional Tax 

i 

1938 (3,834.82 

1933 l«S8l*89 

Total Tax Boa ^408*91 

j 

On the original returns filed for the years 1938 anfl 1933. 09 eonputatlon 
of tax nos nte by tho taxpayer for the re soon content Ion aao mode that —mints 
received ta Attoraay faaa fra* tho Clark and Muter of tba Chonoary Court of Stalky 

County, T enn o aa aa, aura act subject to taxation by tho Fadoral Government. 

* 

In tba Investigation of tho raturna there la no dispute b et ween tho ax—In* 
lac officer and t a xpayer aa to tho figures and ecnpatatlone but taxpayer atatad that 
ha «ould raqoa a t that report ha formated to the b ur e au oe eoon as poos Ibis In order 
■that ha oould be granted A hearing In vaahlngton to datexuina hla final tax llabQ^ 
Ity for tba years 1938 oat 1933* 

Taxpayer eon serried and llelng elth elf# throughout taxable period* 

: 


i 














John Broun* 


Schedule 1 . 
BLOCK ADJXBEMBR 8 


Additions 
Baton to Xnooaa 


1 

12 

16 

IT 


T—m 

Total 
Bad Debts 
Donations 


Total 


3T *911*36 
37*912*90 


37*212*90 


4*812*76 

4*602*76 

760*00 

100*00 

860*00 

6*672*76 


760*00 

100*00 

860*00 


Sehadola 1-A 

expuuutiop or jracs 


i* 


Tbs Itan of 437*312*38 represents faaa received froa the Chancery Coart Clark 
of tbs Chancery Court of Shelby County* Tons** acting aa attorney for aald 
Chancery Court Clerk in proseeating salts to enforoe collection of delinquent 
taxes* 


Ths deduction from these 
payer which ere alloeed as 


St en ogr ap h er hire 
Clerical Bely 


re press zita certain 
and 


Staeps 4 Stationary 
Telephone 


by the ta»i 
aade op of the following 

$1*446*75 

1*600*00 

1*027*90 

60*57 

102*61 


•Attorney 
Total 2xpe 


636*10 

$4*812.76 



16 * 


The deduction of this Item raprssanta aoeounta owing ths taxpayer ifkUb 
aaoertainad to ha worthless and aaoollectlble and are allowed as a deductible 

itaa 


*TMs ltan la aade 19 of the following mounts owed by certain lndlYldmla 
which there la no possible say of asking any collection: 
c; v* Millar 


»♦ R* Baton 
Total 


100*00 

310*00 

$766*00 

























! 
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3. John Btmk- 


Sdhadala M Cost* 


17. Tha daduetlon of tMA lion is 
Fond. 


donation add* daring th# yoar to tho Or—inlty 


2* 

r or tax 


13-51-32 


Hot ^M 0 M (fra sehadula 1) 
Znoono aabjsct to aortax. 
Xms< Forobool moptlM and 
Bolanoo aobjaet to nomal tax 


drodlt tor dopondonta 


31.699.63 

31.639.63 
2,500.00 

29.139.63 


*onal tax at 4% on 4,000.00 



160.00 

! * •< 

Jbmal tax at 8Jt on 23,139.63 

• 


2,011*1? 

j 

Surtax on 31,639.63 



1,633.18 






3,824.32 

'Total Tax 




3,824.32 

Total tax oaaaaaablo 


- 


3,624.32 

Tax prsrlously aaaoaaad 

. 



! IT-—^ 

H02M 

Additional tax to ba aaaoaaad 




3,824.32 


^dhadnlt 3. 




BLOCK ADJUSTMOns 

1 



Additions 

Reduction* 

! 


Satan 

to laoooa 

from Inoons 

Oorraataf 

1 T—m 

21,999,66 


2,662.50 

19,347*18 

s Pro fit 

« 

* 49.92 


49.98 

10 Dividend 


100.00 


100.00 

12 Total 

21,999.66 

149.92 

2.662^0 

19,49T*08‘ 

IT Donationo 



200.00 

AXLM 




200.00 

i 

200*00 

Total Jqoom 

21,999.66 

149.92 

2,852^0 

19,207.06 


HEi 


































4* Jofen Bnm* 


Sehedale 3-A. 
XXFlAXmolV 07 XTB8 


The It— of #21*999*66 w pwrt i foes received fm the Chenoerr Court Clerk 
of tho Chsnoery Coart of Shelby County, toon., acting ao attorney for sold 
Chancery Court In p ro —eat ing salt* to enforce collection of delinquent tea—« 


The deduction from the— foe* repre—nts certain expeneee Incurred by the 

payer which are allowed ee boal— expenses and le node up of the following 
„ Sent, stenographer and nlsoelin 


: neons 


ltMies «ov« stenographer and nlsoe 
6 * The —dltlon of this ltan la profit on the — le of bonds es follows: 


Sale Price 
* Coet * 
Profit 


$6*890*00 
6.800,06 
• 49.92 


The eoet and sale pr&oa waa verified fr— brokers statement a. 


10, Dividends received on stock of Federal Compress Co, 


17 , Deduction of this It— represents donation node during the jeer to 
... Ca—unity Fund, 


the 


Schedule 4* 

CONFUTATION 0? TAX 12-31-33 


Set IncooBS (from schedule 3) 

Inc—e subject to surtax 

Leas: Personal exemption and credit for dependents 
Balance subject to nor—1 tax 

Nor—1 tax at 4$ on 4*000,00 180,00 

Bor—1 tax at 891 on 12*797,00 1*023,77 

Surtax on 19*297,08 997,82 

Total Tax 

Total tax assessable 
Tax previously assess ed 
Additional tax to be assessed 


19*297,08 
19,297,00 
I 2*900,00 
16,797.08 


| 1*881*99 
' 1,981*99 



1*261,99 






































*• John a mmm 

TmsAols 5 

9TJTBM OC TOTAL TAX ZJA8ZUTT 


*«r 

Tax Previously 

Doflelaeaj Ofososi 

OezToot TOx 
—lit liability 

1ms 

1938 

Sons 

|8|8Si«8l 

UB&J* 

$3,824.ae 

IJMIJtt 

Totals 

Mom 

$8,406.91 

$8*406. 

91 































■•.•:/-?t 



IHlUtML REVENUE ACtNT IN CHARGE 

•uamuxomam 


TREASURY DEPARTMENT 

INTERNAL REVENUE SERVICE 

Nashville, Tenn. April 13, 1934 


Mr* John Brown* 

Shelby C o u n ty Court Houee* 

Maaphis* Tona* 

I 

Door Sirs 

Enel osod i* a copy of report made by a representative 
of thi* office, covering a ouppleasstal exawimtion of your 
iaeono tax liability for tha years 1924 to 1931- inclusive, 
the original of which ia being forwarded to the Bureau this 

Ctt#e 

Ssapeetfully, 


MTPslEP 


7 n. 'tv*-/f3ij«c. f* 

v&W 3 *- 1131 » 


% 











































2* John Brown* 


Xear 

Additional Tax 

Penalty 

1924 

$ 1*44 

t .06 

1920 

28*24 

7.06 

1920 

4*4.42 

31*10 

1927 

*86.72 

71.68 

1926 

441.40 

110*05 

1929 

400.99 

100*25 

1900 

800*99 . 


1931 

042*80. 

135*70 


Total *2,716.00 $679*00 


The 25% paoalty for flllm to flla returns la a—a rt aft in acoorflanoa 
with the prow Is lana of tha asveral Beaaaue lata* 

! 

The cauaa of tha dferaeee in tax In this raport la due to tha elln na na a 
of certain busiaasa expenses in thla aupp la a aat al raport that vara not cl a im e d 
at tha tins tha original report aaa eabalttad for this period. 

The tazpaywr pools not execute Fan 810 consenting to the esseesMest 
of tha tax aboan to he doe, stating that he aaa oglng to xaqoaat a hearing la 
*aahintf», bafore tha final detemlnatloc of his tax liability oas mads. 

i 

taxpayer waa Married end living with vlfe throughout taxable period* 



I 

























■Hi 




' ' ' ‘ k£gSe 






















* 













• ' 




















































-5w 




-rv 


. 




P^A-Af^v'vr^ftVt ;V^5v i? 


5f%ru‘ 


BZ 


-— 
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4. John Brora., 

- Sohadula 3* 

cokrmiow op tax 

*at IneasM 

Incona sabjaet to auxtax 

Xoaax Parsonal sxaaption ana aradit for dapandaata 
B als n ca sabjoct to noznal tax 
Mozaal tax at oa 96*06 

Total Tax 

Laaa: Qradlt for saraad aat 1 t> so— (firm aahadola 2) 
Total tax atr——abla 

Tax prarloualy_ 

Additional tax to ba 


Sohadola 4* 

fiuocK ABranaws 


RAB 

1-27-33 

5*696*60 

6*696*60 


12-31—24 


2*596*06 

2.596*03 

2*500*00 

96*06 

1*92 
1.92 
*48 
1*44 
| boaa 
I 1*44 


Coraetad 


1 f—9 

Total 


1* 


4 *3® #54 


8obadol« 4-4 
XXPLANKT20B QP XTD6 


1* Tba deduction of thla aaooat from tba groa e a mo un t rdeairafl rapraaant* 
a Tp a nw a a shich tba taxpapar ia aatitlad to as a dadnation bafbra 
tm of tax* tb aaa itam not baiag alalitd at tins dallwqpant 
I* Tbia amount la aada op of tba following itaoa* 

at an o g rapbar bira $186*26 

29*50 


1*095*00 


$1 * 31 3* 2 6 


in 


16 




■■■■■■■■■■■■■■■■■■■■■■■■ 

























9t John Brown* 


Schedule 8* 

_ 

COKFGTATIOR or BIMD wovt CREDIT 

12-31-28 

IKCC9AE TAX 


lamed net Insane 

l-esa panoatl tsvptlon and credit for dependents 
Balance 

Homal tax at 2)1 on 1,862.34 
Total tax 
Credit ft* of 25)i 


Schedule 4* 
COH^TTATIQK 0? TAX 


Bet Itipowa (tna schedule 4) 
m oons subjeet to surtax 

lass pe rs onal eruption and credit ftft dependents 
Balanoa subject to narnal tax 
Homel tax at 2J& oo 1,882*34 

Total tax 

2«aa* Credit for earned not lnctaoe (from schedule S) 

Total tax eaassseble 

Tax previously assessed 
Additional tax to bo wi nd 


37*68 


4*982*34 

2,500.00 

1,882*34 

I 

37*e8 
9*41 


12-31-25 

4,8® *34 
4,382*34 
2,800*00 
1,862*34 
97*65 


9*41 



9*41 

£8*24 


28.24 


1 Team 


Schedule 7* 

BLOCK AWTOnBDfTS 

RAR AdditIona 

1-27-33 to*ooou 

22,656*34 


i 

j 



Ceduetlons 

from Zbom C or rea to 

1,88402 10,772*22 


Total ii 























0* John 


Sohedule 7-JL 
xauauenoH or stems 


X The deduction of tils m 
up of tho following ItonoS 


represent# seouaU pold out by^toxpoyor «od Is 


Stenographer hire 
clerical holp 
Tolopho&o (tad other ltees 
which Include St M g s , etat*. 


$8CL2*so 

037*50 


Total 


134*15 

$1*884*12 


OMirormai or mob shook ckdzt 


oxMptioo sad credit Oar dependents 


12-31-26 * 


10,772*22 

3*300*00 


Credit of 28* 

let laooee (free sehedsls 7) 
Inwwia sob jeet to surtax 

coMPorgioi or tax 


42*47 

• 

| 

1MH6 

10,772*22 

10,772*22 

Sees persosel exaaptlon sad credit Star depeodests 


3,500*00 

Kneel Uiitljdoo 4,000*00 
■ami tsx st 9i oa 3*272*22 


60*00 

•8*17 

7*272*22 

% 

Surtax on 772*22. 


7*72 

i 166*80 

Total tsx 

Lass* Credit for earned net laeoi 

se (eSbedals 8) 

41*47 

166*80 

! 41*47 























• • 

































8. John Bm«n 

nla 12. 

COMPQTiTKSr OF TAX 


lS-Si-b? 

JM Inna— (ftp— —h—wit 10) 


14*632.90 

Zno—a sub j—t to — 


Loss psraont1 w—U m sad cradlt for tfoposd—to 


s^sboloo 

Bolonoo sUbjoot to om—1 tax 


11,032.70 

Banal tax at IK om 4,000*00 

Mm— 1 tax at 3* — 4 •000*00 

40*00 


120*00 

l 

j 

Mm— 1 tax at 4* oa 3,002*70 

141*44 

1 ' 

Surtax ott 14,532.10 

50*46 

302*29 

Total tax 


302*29 

La—s Cradlt tar oar—d not 1—a— (frau —aula 11) 

05*57 

95*57 

Total tax as—bla 


205.72 

Tax prvrloualy as—a—d 


s? 

—atonal tax to bo as—sapd 


285*72 

Sobodala 19* 



BLOCK ACJUJU—B5 


1928 

2UB Additions 

* Dsduetloe 

IS 

1-27-89 to Uoam 

tram laoc 

— Oorrsotad 

1 to— xo,oae*a8 

2*932*78 

17,294*11 

Total Za— 20*0X4*80 

2,730*78 

17,294*21 

1 

i 

I 

to—dais 134 

. * 

XXH^WCTIO* OF ZRDB 

1 

1* Tbs dadoattoo of this p—t rsprassots amts paid out by tbs taxi—sr 

V9 

St—pHar Mro 

1,007*50 


dsrlaal Idy 

1,050* -0 



fW« » 































• • 


















88 


10. John Bxoam 


Sebadnla 16* 
BLOCK AWUSDBCS 


1929 


1 T—s 
12 Total 
IT SOBltlOOf 
Total 

Total Inoaaa 


RAR 

1-27-35 

20,609*00 

20,609*00 


20,009.00 


Additions 
to ^aoooa 


2,109*33 

2,109*95 

£ 0*00 

50*00 

2*159*35 


Corraetsd 

18,499*07 

18,499*67 

50.00 

50.00 

18,449.67 


Sehadnla 16-4 
. BXPLANUTIOM OF ITOS 

1. Tha daduetion of tMa ano i nt rapraaanta mounts paid out by tha 
la aada op of tha following a wo unt a: 


taxpayer ana 


Stanoeraphar hint 
Clarloal halp 


$032*50 

1,342.60 

37.50 


Talaphone, ataapo 8 stationary 106.83 

Total axpaaaa 2,109.33~ 

17* Tba deduction of this itai la donation aada during tha year to tba Cocanmlty 


Sehadnla 17* 

ookputatzok qp barred incons credit 


INCOME TAX 


12—31—29 


Earned aat Inooaa 


exemption and eradlt for dapandasta 


Ronaal tax at 1/2% on 4,000*00 
Boreal tax at 2% on 4,000*00 
Nonsel tax at <£ on 6,999*67 
Surtax on 18^99*67 
Total tax 
Credit of 2s£ 


20*00 

80*00 

279*99 

189*99 


18 . 499.67 
3,8/0*00 

14.999.67 


£#•98 

134*99 


Z/7 


21 












11« John 








Setodula 28. 


COMPUTATION OT TAX 


12-51-20 


lift Inoo— (from achadula 16) 
inocna aubjaot to surtax 

Ins personal axnptlon and eradlt far dapondaata 

hi * — flobjoet tO DOTMil tax 

feral tax at 1/2* on 4,000.00 20.00 

feral tax at 2* on 4 , 000.00 80.00 

feral tax at 4* on 6,049.67 277.99 

Surtax on 18,449.67 157.99 

Total tax 

luai endlt for aarnad not lnoone (from achadula 17)134.99 


18,449.67 

18.449.67 
5,500.00 

14.949.67 


586.96 


Total tax a—iaaMa 
Tax prarloualy anaaaaad 
Additional tax to to aaaaan ad 


400.99 

fena 

400.99 


Setodola 19. 




block ABJosnsnrs 

1930 

/ 


i 


BIB 

1-27-33 

Additions 
to ^ 

Deductions 
froa Intone 

Corrected 

III. 

nasi 

27,748.96 

27,748.96 


4,190.74 

4,190.74 

76.00 

75.00 

28,668.21 

23,568^0. 

| 76.00 
76.00 

Total Inoot 

27,748.96 


4,235.74 

23^83^1 


flatoduXa 19-A 

xxpiAiuffzciv op me 


1 Tto dadootlon of this anoun raproaonta 
la nada up of ;tha following ltoat 

stanograptor Mr* 
Olarloal tolp 


paid oat bp too taxpayer wd 
91,117.00 

1 , 480.00 


• • ixtrt 

Tal. flftstpa h atatlanarj 
At torney feaa 
Total axpaaaaa 


332.50 

2*0.74 



Tto lton of §1060.00 Inc lad ad In tto akonra adhadola repreaanta faaa paid to 
an attornay aa on asalataat In tto proposing and argolng of tax litigation 
befora the Tana. Stota Supreoa Wu 






















It* Ma 


Mttfli of this itm is • 
,ty Ftmd* 


to tha 


tahatfala to* 
comms* or sirkd 


oxnptloa ud sradlt for dopaaaoato 


tax at 1& oa 4*000*00 
tax at 3* on 4*000*00 
tax at Sh pa 12*068*21 


00,00 

220*00 

608*01 


Vtal 

Safll 


it of m% 


3*500*00 

20*068*81 


£2*196*40 


Sobadnla 21* 

ootrartrxoR or tax 


Mat laoooa (fm adbaOola 80) 
law aabjoct to aartax 
Laaa r a raoa a l awotlnn aafl eradlt ibr 
Balaata aobjaet to aoswl tax 
lwari tax at 1W oa 4*000*00 
tomal tax at tji oa 4*000*00 
feaal tax at 8* on 21*965*81 


60*00 

599*16 

408*99 


oaa Czaoit for 


Total tax 


5^800*00 

29*983*21 




898*16 

869*99 


Additional tax to bo 


889*99 















deduction of tkia 

«p 


darl«lM 9 


Itaaa of 
Total on 


3*447*36 3 

.8.803.* 

1 

M3 

L 

i 

paid to tha taxpfl 

oar cad 


i*eoowoo 

1*240.00 

1 

40.00 

06*25 


113.65 

i 


16* Deduction of this m 
oolloet cad mmm lo 


IT* Aadostloa of thla 


tad data which 
a deduction* 


lUa to 


to tha CcmmAtj 


OOmCffZOB OF «M—B> 


OO 4,000*00 


19*0C3^BO 


60*00 

160.00 


190.00 


mj* 
2 ><J 3*M 
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Complainant respectfaUy shows to Tour Honor that the defendants whole names and places of 
residen c e are set oat and shown in the caption hereof, or thoee nader whom they claim are file owners 
of and in the p o e s e asi oa of the property described in the exhibits attached hereto, which are hereby 
made a part of this MO and ashed to be considered es pert of the same, as fully as if set oat in the body 
of the bill; that the defendants above named and opposite whose in the caption thereof their 

residence is given as unknown, the places of residence of such defendants are Unknown to the com¬ 
plainant, and cannot be ascertained after diligent search and inquiry, and complainant verily believes 
and charges that said defendants are non-residents of the State of Tennessee; the defendants nsmed 
in the caption hereof and whose residences are g i ve n as nonresident, complainant elicgrs and] states 
that said defendants so named are nonresidents of the State of Tenues see, and that the places of res¬ 
idence of saeh defendants are unknown to the complainant and cannot be ascertained after diligent 
search and inquiry; the places of residence of the other above name d defendants are true and correct, 
as stated in the caption hereof. 

i 

n 

Complainant respectfully shows that this bill is filed under and by virtue of the authority con¬ 
ferred and directions g i ve n in Qiapter 77 of the Acts of 1933 of the General Assembly of the State of 

m 

I 

Complainant further shows that file defendants, as owners ef the pi operty above set oat and de¬ 
scribed in the exhibits hereto attached, are indebted to complainant. State of Tennessee, . and to the County 
of Shelby, and the City of Memphis, for taxes, duly es sess sd and levied a cc ording to law on said prop¬ 
erty and said taxes are now delinquent and unpaid, as shown thereby; said exhibits showing the 
assessment for each year, together with the amount of taxes doe thereon, and to which am ou nts must 
be added the interest from the date the tax for each year became delinquent, together with such attor¬ 
ney fees, penalties and costs as the law provides. 


That the County Trustee has caused to be inserted in one or more newspapers^ ia Shelby County, 
once a week for two consecut ive weeks, in the mouth of January, a notice, as foBoWt:' 

TO DELINQUENT TAXPAYERS 

You are advised that after February 1st, additional penalties and costs will be Imposed in 
consequence of suits to be filed for enforcement of the lien for taxes against land; until the fil¬ 
ing of such suits, taxes may be paid at my office. 

F. H. GAHOR. County Trustee." 

And said taxes, for which this snit is brought to r ecover , were not paid, and the County Trustee 
delivered the delinquent lists of all unpaid land taxes to an attorney, ch os e n by Urn, with the a pproval 
of the Chatanai> of the County Court, and has directed and caused said attorney to prep a re and file 
this suit far the collection of the delinquent land taxes on the p r op e r ty described in this bill end the 
exhibits thereto, together with all attorney fees, penalties, interest and costs. 

V 

Defendants may also owe other taxes in addition to those set out in fide bill, proof of which win 
be introduced on the hearing of the c a u s e. * ■ • 


VI 

Complainant farther alleges that for its own nee and for tha use of the. county, and municipality It 
has a lien on the prop erty so described for the amount of the taxes, att o rne y fees, in terest and p enalti es 
from file day said horn were d elinq u e nt , together with all easts; and it is farther advised that it has a 
tight to come into this court to have said Mens enforced. If it h appe ns that file desc ripti ons of any of 
the pro perty or aay of the a uio an ls s t ated to be doe are not exactly and minutely c o rrect , that any cleri¬ 
cal error may be corrected. I 

I 

vn 

Complainant atta rhrs hereto as Exhibits A, B, C, and D. respec ti vely, w hich It prays teay.be taken 
as apart of fids bill, fin d eli nq uent lists from file office of the County Trustee, and which said official 
has certified as containing a c omple te 
m. their iih sinicntt. and the taxes dm 


IX-A ft# ilstlsi isnesif laaul 
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PREMISES CONSIDERED, COMPLAINANT PRAYS: 

That the parties named in the caption hereof be made defendants hereto by proper process where 
it is shown that they are residents of the State of Tennessee, and as to be the non-resident defendants, and 
those whose residences are unknown, and cannot be ascertained by doe diligence, that publication be 
made as required by law, requiring them to appear and answer this bill. The oath to the answer of 
each defendant is waived. 

Let all of the defendants who are minors without a regular guardian have a guardian ad litem ap¬ 
pointed to answer for them. 

Let a receiver be appointed to take charge of the property above described and collect ail the rents 
and profits thereon to the end that the net amount of such rents and profits, after paying the receiver 
reasonable compensation, shall be applied to the taxes, costs, penalties and interest involved in such 
suit, and incident thereto. 


Let an account be ordered of the amount due by each of tire defendants: that they be decreed to 
pay all charges found due and a judgment be rendered against them for all taxes, attorney fees, in¬ 
terest, penalties and costs, and let complainant's lien be declared and enforced by the sale of the property 
above described. Let each tract be sold separately and let said sale be for cash, subject to the equity 
of redemption. 


Let complainant have all orders, decrees and references that may be necessary to declare and en¬ 
force the liens and to collect the taxes due oq each piece of property. 


That an attachment be issued and levied on the property described in the Exhibits to the bill here¬ 
in to more properly and efficiently enforce the lien of the State, County and City of Memphis for the de¬ 
linquent taxes due them os set out in said exhibits. 


This is the first application for an attachment or for any other extraordinary process in this cause! 

That Complainant have all such other, further and general relief as it may be entitled to in the 
premises. 




Attorney for County Trustee. 


i 



Clerk and Master of the 


STATE OF TENNESSEE, 

County of Shelby 

Personally appeared before me. 

Chancery Court of Shelby Count/sfeAS^C^KBAfl'who makes oath in due form of law that he is 
the duly designated and appointed attorney for the Trustee, as provided in Chapter 77 of the Acts of 
1923 of the General Assembly of the State of Tennessee, and that his appointment as such attorney has 

i 

been approved by the Chairman of the County Court as provided in said act. and that the statements 
made in the foregoing bill are true to the best of his knowledge, information and belief. 


I _ 


Subscribed and sworn to before me. this.. 


-day of- 


a •. Sim « m 


.1M 


Cleric and Master. 
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STATE AND COUNTY TAXES 


TALCS 


TITLE 


Ward 


STATEMENT OF DELINQUENT TAXES 



STATE AND COUNTY TAXES 
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STATEMENT OF DELINQUENT TAXES 
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STATE AND COUNTY TAXES 


TALCS 
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Ward 


STATEMENT OF DELINQUENT TAXES 
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STATE AND COUNTY TAXES 
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Chan. Bill N©^_ 
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STATE AND 

COUNTY 

Exhibit No._ 


STATE OF TENNESSEE j 
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CITY OF MEMPHIS 


Exhibit. 


CITY OF MEMPHIS 


YEAR. 


ASSESSED TO 



; . r .t>EC7 o 1935. 


)|lkt checks payable to 

W. M. STANTON, Clerk sad Master 
Return Memos, with your check 




Total Tax. Interest and Penalty 


Attorney's Fee 


Coart Costs 


MB l 

SI 


?.2f. 
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I, W. II. STAHTON, first being duly sworn, certify that 
I am the duly qualified and acting Cleric and Master of the j 
Chancery Coart of Shelby County, Tennessee. 

That as Clerk and Master I have the care, control and 


custody of all of the records in the Chancery Court including 
Dockets, Minute Books, etc* That I have examined the Dockets 


of the Chancery Court and certify that John Brown, Attorney, 
filed suits for the collection of delinquent taxes fori the 

j 

years 1922, 1923, 1924, 1925, 1926, 1927,- 1928,. 1929, 1930 And 


1931, as provided by Chapter 77 of the Acts of the General 


Assembly of the State of Tennessee for the year 1923. That a 
great number of suits for each of the years named above are now 
pending and unsettled. That the caption of the bills filed! for 

I 

the collection of delinquent land taxes is as follows: State of 
Tennessee, for its own use and for the use of the County of! 

Shelby and City of Memphis, Tennessee, vs. John Doe, et als. 

That the foHearing method is used in disposing of these 
tax suit# where the tax is paid. The tax payer desiring to pay 
his delinquent tax goes to the. office of John Brown In the same 
building as ay office (Court Bouse) obtains a statement!of M* 
taxes on the fon hereto attached and marked Exhibit ”A” to this 
certification. This statement Is authenticated or O.K’d. by John. 
Brown and the tax payer presents same to ay office. The tax payer 
la then given a receipt by ae Aowing the payment of the 
interest, penalties, eto. The etatmnt is stsmped'pald in the 
form shown by Exhibit "A # hereto. This statement with the paid 
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mark on it is In due course returned to the said John Brown, 
Attorney, and he prepares the dismissal shoving that the tax, 
costs, etc. have been paid end dismissing the lien Tor the 
taxes. This dismissal is signed by him and is telre n to my 
office where the dismissal is spread upon the minutes of the 
Chancery Court and is signed by the presiding Chancellor. 

All funds coming into my office as p aym ent of delinquent 
land taxes are not kept separate but are deposited in the ^ 
to the credit of the Clerk and Master with the general funds 
o f the office. The tax funds are distributed to the party 
entitled thereto. State and County or City, as their interests 
may appear. 

The penalty imposed by lam (Chapter 77, Acts of 1923) 

as Attorney 1 a fee is paid to John Brown, Attorney, by check i 

■ 

on the general funds of the Clerk and Master. The fee or 
penalty to which the said John Sr own ia entitled is fixed by 
lav at ten percent (10£) of the face of the tax and this sum 
is not kept separate but is deposited vith ths total tax in 
"The general ffcuad to the credit of the Clerk and Master. In I 
other words, the whole amount of the tax. Interest, penalties, 
costs, etc. which shows in the statement presented by the tax 
payer to the Ciezfc and Master is deposited as one lump sum in 
the general funds of the Clerk and Master. 

j 

1 further certify that since the filing of the first! 
suit by the said John Brown to collect delinquent taxes! 
and up to the present time, the said John Brown has filed no 










other salts In this Court or had any business In this Court 


save and except natters pertaining to the prosecution of this 


suits heretofore mentioned* 


XH TESTIMONY WHEREOF, witness my arid Seal of office 

this day of November, 1955 at Memphis, Tennessee* 


Cleric 


Subscribed and seoim^o 
before me this 'y a l **~*da 


before me this 
of November. 1 


My conmlssion expires on 
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STATE OF TENNESSEE 

SHELBY COUNTY 


I, L. D. BEJACH, sole and presiding Chancellor of Piatt 2, of the Chancery Court of said County, 
do hereby ratify that WM. M. STANTON, whose genuine signature appears to the foregoing Certificate, is now, 
and was at the tme of signing the same. Clerk and Muter of said Court; and that his a ttestati o n is in due form, 
and by the proper officer , and that said Court is a Court of Record, and that full faith and credit ate doe to all 



STATE OF TENNESSEE 

SHELBY COUNTY 


I> WM. M. STANTON, Clerk and Master of die Chancery Court of said County, do h ereb y c er t i f y 
that the Hon. L. D. Bejach, whose genuine official signature appears to the above and hereto M mwj certificate, 
it, and was at the time of signing the same, the sole and presiding ChancrBnr of Part 2, of the Chancery Court, 
^County and State aforesaid, duly commissi o ned and qualified, md that all his tc& as 

and cre di t. 

WIi NESS ay hand and seal of Court; at office; m the City of M em p his , the 



*»- 



Clerk and Mas**- 


Z3> 
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STATE AND COUNTY 


Exhibit 


STATE OF TENNESSEE ( 
' VS. \ 
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Total Tax. 
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TOTAL 


5. 20 


57. 74 


rfwffci payable to 

WM. M. STANTON, Clerk i 





















-Ward, 


due the State of Tennessee and Shelby County for the 


_ 1 £ 2 £_ 


-and the City of 


Memphis for the years_ 


assessed to.™ 














UNITED STATES BOARD OF TAX APPEALS 

WASHINGTON 



United states of America}^ 

District of Columbia J 

i 

I, B. D. Gamble,, clerk of the United States Boa w4 of Ta$ Appeals, 
.hereby certify the foregoing and attached to be true and correct copies 

I •* 


of the Petltdoafr^. Exhibits*#?. #10. *11, #12. #13 an 






in Docket Number _ 

77906 

. wherein JOHH BBOTO. 

1 

I 

1 


__ is Petitioner and the Commissioner of 

Internal Revenue is Respondent. 

| 

In testimony whereof I hereunto 'subscribe ay namf- and affix the seal 
of said Board of Tax Appeals at the city of Washington in said District 
this .jJ**]?... day of_...., r « r _ 
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UNITEC STATES 
COURTOF APPEALS FORTKE 
DISTRICT COLUMBIA 
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IN THE 


United States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA 


JOHN BROWN, Petitioner, 


vs. 


No. 6962 


GUY T. HELVERING, 

Commissioner of Internal Revenue, 

Defendant. 


APPEAL FROM THE BOARD OF TAX APPEALS 

CM- G+jL^JL/ (PriU iuA-4 






CHAS. M. BRYAN, Memphis, Tenn., 
ARTHUR G. BRODE, Washington, D. C., 

Attorneys for Petitioner. 


Of Counsel: 

BLAN R. MAXWELL. 


TOO. 
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IN THE i 

j 

United States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA j 


JOHN BROWN, Petitioner, 
vs. 


GUY T. HELVERING, 

Commissioner of Internal Revenue, 

Defendant. 


i 

i 

i 

I 

No. 6962 

j 

i 

j 

| 


APPEAL FROM THE BOARD OF TAX APPEALS 


STATEMENT OF THE CASE j 

I 

This is an appeal from a decision of the Board of Tax 
Appeals, holding petitioner liable for taxes for the y^ars 
1924 to 1933, inclusive, and for penalties for the ybars 
from 1924 to 1931, inclusive. 

j 

A single question is presented for the determination 
of this Court, namely, whether under the statutes of the 
State of Tennessee, Code Sections 1545 et seq., a person 
occupying the position of delinquent tax collector, jand 
as such collecting delinquent taxes of the State of Ten¬ 
nessee, the County of Shelby and the City of Memphis, 
whose compensation is fixed by statute, is, by virtqe of 
the statutes and the plan of Tennessee for the collection 



i 
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of its taxes, so much a part of the governing agencies 
of said State that a tax upon him is in effect a tax upon 
a governmental agency. 

Petitioner herein made no returns for the years 1924 
to 1931, inclusive, being advised that he was not liable 
because his compensation was received by him as one 
of the necessary units in discharging a State govern¬ 
mental function. 

The Commissioner directed an assessment to be made 

against the petitioner for the years 1924 to 1931, and 

while the matter was in controversv over the correct- 

* 

ness of the assessment for those years, petitioner filed 
returns for the years 1932 and 1933, claiming exemp¬ 
tions, which were disallowed. 

The amount of the tax is not in controversy, it being 
conceded that if the petitioner is required to pay, that 
the amount as found by the Board of Tax Appeals is 
correct. 

The penalty was objected to before the Board of Tax 
Appeals, and is here objected to. 

The deficiency assessment of the petitioner for the 
years in question appears in the record at pages 7 to 
23, inclusive. 

From the holding by the Commissioner that the pe¬ 
titioner was liable an appeal was prayed to the United 
States Board of Tax Appeals on November 21, 1934. 
(Rec. 1 and 2.) 

The cause came on to be heard before the United 
States Board of Tax Appeals, which, on December 3, 
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1936, decided the issues contrary to the contention! of 
the petitioner. (Rec. 24 to 38.) 

i 

A majority of the Board held that petitioner Vas 
neither an officer nor an employee of Shelby County or 
the City of Memphis or the State of Tennessee (Rec. 
29), and that he was not a true tax collector (Rec. 31), 
and that therefore his income was subject to assessment. 


A dissent was filed by Members Hill and Tyson (Rec. 
33 to 38), holding that the scheme under which the; pe¬ 
titioner collected taxes was an instrumentality of I the 

•/ 

State government (Rec. 33 and 35), and the petitioner 
was the only means provided to collect such delinquent 
taxes (Rec. 36 and 37), and was therefore in the dis¬ 
charge of a necessary governmental function, so that his 
earnings from the discharge of such function were! ex¬ 
empt from Federal tax. 


By stipulation of counsel (Rec. 38) this Honorable 
Court was fixed as the tribunal for review, and jpeti- 
tioner filed his petitioned for review on February 6, 
1937. (Rec. 39 to 47.) 

The statement of evidence was duly prepared! and 
filed on April 28, 1937 (Rec. 48 to 63), and the case 
properly docketed before this Honorable Court. 

| 

THE FACTS j 

In Tennessee the County Trustee is the County Treas¬ 
urer (Rec. 62) and charged with the collection of all 
taxes until they become delinquent. (Code of 1932,! Sec¬ 
tion 1545.) Taxes become delinquent March 1st, and the 
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system of taxation mandatorily provides that the Coun¬ 
ty Trustee shall appoint, thirty days after the tax be¬ 
comes delinquent, a Deputy Sheriff or Constable to col¬ 
lect delinquent taxes, and such officers collect the taxes, 
including a penalty of seven per cent and twenty-five 
cents on each tax bill until the succeeding January 1st. 
(Code Sections 1565, 1574, 1582.) 

The statute then expressly provides (Sections 1582 
and 1583) for the return of the tax list, by the officer 
or constable to whom it has been delivered, to the Coun¬ 
ty Trustee bv Januarv 1st, after the deliverv to said 

officers. The Countv Trustee then advertises for two 

* 

consecutive weeks that he has such lists and that suit 
will be brought unless payment is made. (Code Sec. 
1586.) The form of such advertisement is as follows: 

“To delinquent taxpayers. You are advised that 
after February 1, additional penalties and costs will 
be imposed in consequence of suits to be filed for 
enforcement of the lien for taxes against land; until 
the filing of such suits, taxes may be paid at my 
office. (Signed) County Trustee .’ 9 

The statute provides (Code Section 1588) that: 

“After the publication of the aforesaid notice, 
and between the date of February 1 and March 1, 
the trustee shall deliver the delinquent lists show¬ 
ing all unpaid land taxes to an attorney chosen by 
him with the approval of the county judge, or chair¬ 
man of the county court, and it shall be the duty 
of the county trustee and the county judge, or chair¬ 
man, to cause said attorney to prepare and file suits 
in the chancery or circuit courts for the collection 
of all delinquent land taxes, and all arrears of taxes 
due the state, county, and municipality; and, so that 
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delinquent and municipal taxes may be collected at 
the same time as other taxes, it shall be the duty 
of the proper municipal officers to furnish the boun¬ 
ty trustee or his attorney, certified lists of delin¬ 
quent municipal taxes, unless otherwise provided.’’ 

i 

When the bills have been filed bv the collector so 
appointed by the Trustee, with the approval of the Coun¬ 
ty Judge or Chairman, the Trustee is released froih lia¬ 
bility for said taxes. This is by virtue of express pro¬ 
visions of Section 1589 of the Code, which is as follows: 

“Sec. 1589. After the filing of said suits, the 
county trustee shall submit to the county c^urt a 
list of delinquent taxes reported uncollected, as the 
insolvent list, the said court shall allow credit for 
such uncollected taxes when the trustee has caused 
suits to be instituted for their collection as provided 
in this law, but not otherwise.” 

When these lists are presented to the party designated 
as collector of back taxes, the County Trustee iperely 
presents the lists and sees that suit is brought as re¬ 
quired by law. (Rec. 58.) After the suit is brought the 
Trustee has no connection whatever with the collection 

I 

of the taxes, and could not collect any tax if it was ten¬ 
dered to him. (Rec. 59.) After the bill is filed the en¬ 
tire matter is in the hands of the Back Tax Attorney 

i 

or Collector (Rec. 59), and the method of making col¬ 
lections is that the person desiring to pay a tax goes to 
the office of the Back Tax Collector, who gives him the 
amount of tax due from the records in his possession, 
figuring up the interests and penalties, which he has no 
right to change or alter, as they are fixed by statute 
(Rec. 51, 59), and thereupon the taxpayer takes the cor¬ 
rect bill to the Clerk of the Chancery Court, in which the 
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suit is filed. (Rec. 51, 59.) When the tax is paid to the 
Clerk of the Chancery Court, the taxpayer brings back 
a receipted bill, and thereupon the Back Tax Collector 
prepares a release (Rec. 59) under which the lien of the 
tax is discharged and the bill dismissed. (Rec. 51, 52.) 

The attornev-collector selected bv the Countv Trustee 
* * •/ 

and the Chairman of the County Court has no option 
as to whether or not he desires to file a bill and must 
file a bill or include in one of the bills filed every delin¬ 
quent tax, some of them as small as twenty-five cents. 
(Rec. 52.) All of these bills must be prepared and filed 
not later than 1 March 1st, and there is a ten per cent 
penalty against the County Trustee if he fails to see 
that the bills are thus filed. (Record, Code Sections 
1591, 159S.) 

The statute provides that there shall be a ten per cent 
penalty on the face of the tax bills (Rec. 57), and this 
amount is collected as part of the tax. 

The County Trustee is relieved from further obliga¬ 
tion to collect the taxes by his action in designating a 
tax collector and in seeing that the tax bills are filed. 

Section 1583 of the Code of Tennessee is as follows: 

“Sec. 1583. No credit shall be allowed the coun¬ 
ty trustee, by way of releases, until the delinquent 
lists have been returned to his office by the collect¬ 
ing officer. After the return of such lists by the 
officer to the county trustee’s office, the county 
court of the county may allow the trustee credit for 
erroneous assessments, double taxation, and remov¬ 
als of persons assessed for polls, and for insolvent 
persons assessed for polls, but no ^credit shall be 
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allowed for any item due from insolvent delinquent 
land taxpayers, and such taxes shall remain a 
charge upon the books of the county trustee until 
he complies with the requirements of Section lbSSj.” 


The duty of the attorney-collector is strictly statutory, 
it being prescribed exactly how he shall file a suit hy 
Sections 1590 and 1591. Section 1590 is as follows: j 

“Sec. 1590. Upon the filing of suits to enforce 
the tax lien, an additional penalty of ten per cent 
upon all delinquent land taxes shall accrue and |he 
same is imposed upon the amount due from any de¬ 
fendant to the state, county, or municipality, which 
penalty shall be devoted to the expense of prose¬ 
cuting said suits and shall be allowed to the attbr- 

^ • I 

ney filing the suits as compensation for his services. 
The sheriff shall receive as costs to be taxed against 
each delinquent, fifty cents for serving all original 
processes and the statutory fees for all other serv¬ 
ices by him performed, and the clerks of the courts 
shall receive for their services the statutory fees 
allowed the clerks under existing laws. No litiga¬ 
tion tax shall be imposed.’’ 


Section 1591 prescribes in detail how the suits shall 
be filed and how they shall be prosecuted, and it will be 
expressly noted from the text of said Section that the 
proceeds from the sale of land sold for taxes are §rst 
applied to the payment of the ten per cent penalty! al¬ 
lowed for prosecuting the suits. For convenience the 
entire Section is quoted as follows: 

“Sec. 1591. The attorney designated by the trus¬ 
tee, with the approval of the county judge, shall 
after February 1, and not later than March 1, file 
suits in the circuit or chancery courts of the county 
for the collection of delinquent land taxes due the 
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state, county, and municipality, as well as the in¬ 
terest, penalties, and costs attached to and a part 
of such taxes, which taxes, interest, penalties, and 
costs are declared a lien upon the land; and, for the 
enforcement of this lien, said suits shall be brought 
in the name of the state, in its own behalf and for 
the use and benefit of the county, and of any mu¬ 
nicipality certifying the lists of delinquent taxes. 
The bill shall be in substance and form as other 
bills of complaint for the enforcement of liens and 
shall include not less than twenty-five defendants, 
if that number are delinquent; and the bill (one 
bill) may be filed against and contain the names of 
all the delinquent taxpayers in the county, and the 
fact that the bill contains the names of more than 
one defendant shall not be considered by the court 
multifarious, or a mis joiner of parties. All such 
suits, whether brought in the chancery court or cir¬ 
cuit court, shall be prosecuted according to the rules 
of procedure of courts of chancery; and all lands 
impressed with the lien for taxes, interest, penalties, 
and costs shall be subject to sale under such pro¬ 
ceedings, when the amount due is ascertained. The 
court shall order a sale of such land for cash, sub¬ 
ject to the equity of redemption. At all sales, the 
clerk of the court, acting for the state, shall bid the 
debt ascertained to be due for taxes, interest, pen¬ 
alties, and the costs incident to the collection there¬ 
of, where no other bidder offers the same or larger 
bid. The proceeds from such sale shall be applied 
first to the payment of the ten per cent penalty al¬ 
lowed as compensation for prosecuting the suits, 
second to the costs, and third the remainder shall 
be prorated to the state first, county second, and the 
municipality third. The amount due each to be as¬ 
certained by a decree of the court.’’ 
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It will be noted that the land in question mayj be 
bought in by the State, and it is further provided; by 
Section 1592 of the Code that if the State should became 
the purchaser, “the cost and the ten per cent attorney’s 
fees and the county and municipal taxes shall not be¬ 
come a charge against the state unless and until items 
have been collected by the state, or the property! re¬ 
deemed by the owner.” 

The Section under which the attorney-collector derives 
his compensation is Section 1590 of the Code, which is 
set out supra on page 7. 

i 

* i 

A lien is created upon the lands in the amount of! ten 
per cent. 

This is the same lien as that which is fixed for the 
taxes themselves. This penalty is devoted to the expense 
of prosecuting the suits, and is allowed to the attorney 
as such expense of prosecuting and “as compensation 
for his services.” ! 

i 

It will be noted that the penalty is fixed and that fhere 
is no discretion left in the attorney as to the amount of 
his compensation. 

The petitioner, John Brown, has for thirty years been 
a licensed attorney in the State of Tennessee. Since the 
year 1924 he has done no legal work in any of the cqurts, 
except such as was done in connection with the collec¬ 
tion of state, county and city taxes, with the single ex¬ 
ception of an uncontested divorce bill which he filed 
gratuitously. (Rec. 48, 55.) 


i 

i 
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The petitioner was first appointed by virtue of a let¬ 
ter from the County Trustee, approved by the Chairman 
of the County Court, and was subsequently appointed 
for each year thereafter until 1933. 

Such letters were all in the same form as the one 
which appears on page 49 of the record, as follows: 

“To John Brown, 

Attorney at Law, 

Memphis, Tennessee. 

Dear Sir: 

You have heretofore been chosen and appointed, 
and are now acting, as attorney for the Trustee, as 
provided by Chapter 77 of the Public Acts of 1923 
of the General Assembly, and your appointment and 
selection as such has been approved by the Chair¬ 
man of the County Court of Shelby County. Your 
appointment as such attorney for the Trustee, as 
provided i by said Act, to-wit, Chapter 77 of the 
Public Acts of 1923, is continued and you are di¬ 
rected to institute suit or suits for the collection of 
all delinquent taxes, as set out and provided for in 
said Chapter 77 of the Public Acts of 1923 of the 
General Assembly. 

Yours truly, 

(Signed) F. H. GAILOR, 
County Trustee of Shelby 
i County, Tennessee. 

The appointment of John Brown as attorney for 
the County Trustee is hereby approved. 

(Signed) C. G. GOWEN, 
Chairman of the County 
Court of Shelby County.” 


i 
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Upon his appointment, petitioner was furnished a free 
office in the Court House (Rec. 49, 56), by Shelby Coun¬ 
ty. He was further furnished by the County two em¬ 
ployees (Rec. 49), who are paid by the County but! who 
are under the jurisdiction and control of the petitioner. 
(Rec. 57.) j 

i 

The County also furnishes the equipment for this of¬ 
fice, such as typewriters and supplies, and prints the 
forms of bills and receipts which are used by the peti¬ 
tioner. ! 

i 

This office is not even on the same floor as thjat of 
the County Trustee (Rec. 61), and after the delivery of 
the delinquent lists to the attorney-collector and the* 
filing of suits thereon, the County Trustee has nq con¬ 
trol of any kind over the collector’s office. (Rec. $2.) 

Shelby County, Tennessee, is the largest and most 
populous county in the State, having a population of 
325,000. As a consequence the number of delinquents 
who must be sued is very large. , 

| 

As will be noted from the statutes heretofore quoted, 
the bills are filed two years after a tax becomes! delin¬ 
quent, the bill filed in the year 1924 being for the! taxes 
for 1922, and so on. (Rec. 50.) For the year 1924 there 
were 4,975 defendants; for 1925, 8,280; for 1926, 10.111; 
for 1927, 8,170; for 1928, 10,650; for 1929, 13,250; for 
1930, 26,050; for 1931, 34,350; for 1932, 35,200, a tbtal of 
155,335 defendants. (Rec. 50.) j 

i 

| 

i 

In order to bring suit against this number of defend¬ 
ants printed forms are provided, the cost of which is 
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also paid by Shelby County (Rec. 51), and the delin¬ 
quent lists are placed in large books, which are also paid 

for bv the Countv. Before the 1st of March the Delin- 
•/ * 

quent Tax Collector files a bill or bills—the statute re¬ 
quiring not less than twenty-five defendants to each bill— 
(Rec. 50), and the form of such bill is shown as Exhibit 
10 (Rec. 94, 96) to the testimony of the petitioner. 

All of these bills are prepared by the petitioner, who 
hires stenographic help and pays for the cost of prepar¬ 
ing and filing such bills, other than the cost of printing 
the forms (Rec. 51). 

After a bill is filed the method of paying the taxes is 
solely through the agency of the Delinquent Tax Col¬ 
lector, who must, as heretofore set out, enter the orders 
of dismissal. (Rec. 51.) 

The form of the bills which the petitioner makes out 
for the taxpayer is shown as Exhibits 11 and 12 to the 
testimony of the petitioner (Rec. 98, 99), and Exhibit 
13 (Rec. 104) shows a typical form of bill and receipt, 
and Exhibit 14 (Rec. 105) shows the form in which the 
orders of dismissal are entered. (Rec. 51, 52.) Such 
forms when entered go down upon the minutes of the 
Court. (Rec. 52.) 

There is no other method provided for the collection 
of the delinquent taxes after they are turned over to the 
Delinquent Tax Collector (Rec. 52), except through the 
said Delinquent Tax Collector making out the bill, which 
is sent to the Chancery Court Clerk, where the money 
is paid, the taxpayer being given a receipt which when 
in turn presented to the Collector results in the entry 
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of an order of dismissal as to the property upon which 
the tax is made a lien. (Rec. 52, 60.) j 

i 

Because of the size of Shelby County, the position of 
Delinquent Tax Collector is one which requires the en¬ 
tire time of the attorney-collector. (Rec. 55.) He has 
an office of large size, upon which is marked the Words 
‘‘DELINQUENT TAX OFFICE.” (Rec. 55, 56.) j The 
records which he keeps are numerous and large, and the 
photographs of his office, which are made Exhibits 3, 
4 and 5 (Rec. 69, 70, 71) to the testimony of the peti¬ 
tioner (Rec. 49), show that the provisions for collecting 
the taxes are very elaborate indeed. 

i 

The collector-attorney has no contract or agreement 
for the collection of taxes or for compensation other 
than the statutory appointment which has already 1 been 
set forth (Rec. 50). He is not employed but is appointed 
(Rec. 56), and his compensation is paid exclusively by 
the ten per cent which is collected as part of the ^axes. 
(Rec. 57.) He is appointed annually (Rec. 49, 61)^ and 
while he perhaps could resign (Rec. 60), his appoint¬ 
ment is certainly for a year (Rec. 61), although there 
is no statutory provision that defines the method in 
which he may be discharged. 

He cannot enter into any agreement with the taxpayer 
to accept a less amount of taxes (Rec. 61), and is bound 
absolutely by the amount certified as delinquent, the 
authority to release from taxes resting in the City and 
County authorities only. 

I 

The Chancery Court, in which the suit is filed, has 
no power or authority over assessments (Rec. 62)|, and 
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while if it did as a Court enter a decree as to taxes, it 
would be a judicial finding, such has never been the 
practice. (Rec. 61, 62.) 

The control over the collection of taxes is exercised 
by the State authorities, the Legislature having, in the 
year 1933, passed a specific moratorium act prohibiting 
the further prosecution of suits, the said act being Chap¬ 
ter 22 of that year, effective March 1st, 1933. (Rec. 53.) 
During the year after the passage of such act, no steps 
could be taken in the courts. In other words, the act 
suspended the functions of the attorney-collector except 
for such payments as might voluntarily be made. 

By Chapter 38 of the Acts of 1935, it was expressly 
provided that from and after the passage of the act, 
which was February 13th, 1935, “no suit, or other legal 
proceeding as now provided by law whereby additional 
penalties or costs shall accrue shall be instituted, and 
no such suit or legal proceeding already instituted shall 
be further prosecuted in any of the courts of this State 
for the collection of any State, County or special ad 
valorem taxes due and delinquent for any or all of the 
years 1920 to 1933, inclusive, until after December 31, 
1935.” 

It was further expressly provided by Section 2 that 
as to all taxes for the years 1920 to 1933, inclusive, the 
taxpayers “shall have and are hereby given the right 
to pay any of such taxes for any or all of said years, 
but the payment of the principal amount of tax for the 
years 1920, 1921, 1922, 1923, 1924, 1925, 1926, 1927, 1928, 
1929, 1930, 1931 and 1932, and for the year 1933 without 
all interest and penalties provided that the attorneys’ 


fees shall not exceed three per cent of the original 
amount of tax, and the clerks’ fee or commission! shall 
not exceed five per cent of the original amount of the 
tax.” | 

The fee of the collector-attorney was thus directly re¬ 
duced from ten to three per cent. This act was in ;effect 
until January 1st, 1936, and the bringing of anv new 
suits and the prosecution of any legal action on suits al¬ 
ready brought was suspended until January 1st, 1936. 

! 

By Chapter 114 of the Acts of 1935, it was provided: 

“That Sections 1590 and 1591 be and the! same 
are hereby amended, by striking out of said Sec¬ 
tions 1590 and 1591 the words Hen per cent,’;wher¬ 
ever the said words appear in said section^, and 
inserting in lieu thereof, and in the stead and place 
of the said words Hen per cent,’ the words ‘fiye per 
cent. ’ ” | 

so that the compensation lias been reduced in half even 
after January 1st, 1936, when suits may again be brought 
or prosecuted. 

Control over the taxes has been exercised by the iCoun¬ 
ty Court releasing taxes upon proper resolution! (Rec. 
55), and by the removing of penalties by resolution of 
the County Court, with the result, of course, that no 
compensation was received by the collector-attorney for 
the bringing of such suits. Except for this character of 
supervision, however, no one directs or controls the ac¬ 
tion of the collector-attorney after the suits are brought 
and he has full charge of the collections thereafter. 

While the clerks in his office are under the direction 
of the collector-attorney, they are paid out of the Qounty 
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Treasury, through the general funds of the County. 
(Rec. 57.) The Trustee of the County is a fee officer, 
being paid his compensation out of fees collected by him 
upon the taxes collected prior to delinquencies (Rec. 62), 
although there is a limitation to the amount of fees 
which he shall retain as personal compensation, the 
number of his employees being fixed by the County 
Court and his salary being limited to $7,500.00 per an¬ 
num, the balance of the fees being turned into the Coun¬ 
ty Treasury. 

From beginning to end, therefore, the taxes are col¬ 
lected entirely upon a commission basis, whether in the 
hands of the Trustee, of the Deputy or Constable to 
whom he turns them over, or the attorney-collector to 
whom they are delivered finally for the institution of 
suit. 

The taxpayer was informed that no returns for in¬ 
come tax had ever been made by any Back Tax Attor¬ 
neys (Rec. 54^ 55), and was told by the Collector of 
Internal Revenue for his district (Rec. 62) that his in¬ 
come was exempt. These are the reasons why no income 
tax returns were filed by him. 

ASSIGNMENTS OF ERROR 

I. 

There was no evidence to justify the holding of the 
Board that petitioner was not an officer in the sense 
that he was an essential part of the State governmental 
plan for the collection of taxes. While he did not take 
any oath of office, he was appointed to collect the taxes 
for a specific year, and no method was provided for his 
removal. 
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There was no other method of collecting taxes after 
they became delinquent except through the suits brought 
by him and prosecuted by him. His entire duties w^re 
outlined by statute, the method of his appointment pre¬ 
scribed by law, the nature of the suits which he should 
file, the time of filing them, the method of prosecuting 
them being all fixed by law. 


The Board erred in holding that petitioner was neither 
an officer nor an employee of the State of Tennessee, 
and that therefore he was not entitled to an exemption 
of his income from taxation. 

While petitioner was not an employee in the sense 
that his actions were directed, he was an employe^ in 
the sense that he had no discretion under the statute to 
follow other than the statutory methods in the prosecu¬ 
tion of the collection of taxes. 

i 

j 

! 

Moreover, the question is not whether the petitioner 
was an officer within the definition of officers as stich, 
or an employee within the customary definition of an 
employee. He might partake of the properties of poth 
officer and employee. The vital test was whether he was 
a State administrative agent engaged in discharging a 
State governmental function. 


The Board erred in holding that petitioner was npt a 
State administrative agent engaged in discharging a 
State governmental function so that taxation of his in- 

. i 

.i 

i 

i 

I 

i 
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come was an interference with the powers of the State 
government and therefore unlawful. 

This was error because there is no other method pro¬ 
vided bv law for the collection of revenue after it be- 
comes delinquent except through the employment of a 
Collector-Attorney such as the petitioner. 

The entire duty of collecting taxes rests upon his 
shoulders when the bills are turned over to him after 
Februarv 1st and before March 1st of each vear. The 

V * 

Trustee has discharged his entire duties when he sees 
that the tax suits have been filed, and he is thereupon 
credited in his accounts with the amount of said tax 
suits. The dutv of the Trustee has then ended, and the 
entire burden of collecting taxes rests upon the Collec¬ 
tor-Attorney. 

The method of paying the Collector-Attorney is pre¬ 
scribed by State law, and the State by legislative action 
regulating and changing such compensation recognizes 
the Collector-Attorney as a State agency. 

If the Collector-Attorney is hampered in the collec¬ 
tion of the State, County and City revenue, there is no 
other method for its collection, and to tax his compen¬ 
sation is to impose a burden upon a State agency. 

IV. 

The Board erred in holding that the County Trustee 
has authority to supersede the Collector-Attorney at any 
time, with or without cause. (Opinion 6.) 
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The law does not provide for any method of super¬ 
seding the Collector-Attorney or of collecting takes 
which have been placed in his hands, except throiigh 
suits brought by him. 

i 

V. ; 

j 

The Board erred in holding that the petitioner \Tas 
manifestly not a tax collector. (Opinion 6.) 

This is error because he is not merely an attorney 
chosen by the County Trustee, but is the only agency 
through which the taxes can be collected after he is 
appointed. That he does not physically handle the taixes 
is immaterial since the statute does not require him to 
have payments made to the Chancery Court Clerk, and 
he could handle the monev if he desired. He is the 
agency through which the money must be collected, and 
is therefore in the truest sense a tax collector. 


The Board erred in holding (Opinion 7) that the {pe¬ 
titioner was an independent contractor. 

This was error because while he was allowed to {use 
his professional skill, the method of preparing the pills, 
the method of prosecuting them to a conclusion, the 
time in which they should be filed, were all prescribed 
by statute. Moreover, his compensation was fixed| by 
statute and could be controlled by the State Legislature, 
which would not be the case if he were a contractor, as 
interference with his contract would be forbidden both 
by the Federal and State Constitutions. (Constitution 
of the United States, Article I, Section 10, Constitution 
of the State of Tennessee, Article I, Section 20.) 
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VII. 

The Board erred in assessing penalties against the 
petitioner for the reason that he had acted throughout 
under the direction of the Collector of Internal Reve¬ 
nue in failing to make returns and in the utmost good 
faith. 


VIII. 


The Board erred in rendering judgment against the 
petitioner for any taxes or penalties. 


BRIEF 

Proposition of Law I 

As the means and instrumentalities employed by the 
general government to carry into operation the powers 
granted to it are exempt from taxation by the States, 
so are those of the States exempt from taxation by the 
general government. 

Brush vs. Commissioner of Internal Revenue, — 
IT. S. —; 81 L. Ed. 443. 

People ex rel vs. Graves, — U. S. —; 81 L. Ed. 

202 . 

Helvering vs. Powers, 293 U. S. 214; 79 L. Ed. 
291. 

Burnet vs. Coronado Oil and Gas Co., 285 U. S. 
393; 76 L. Ed. 815. 

Indian Motocycle Co. vs. United States, 283 U. 
S. 570; 75 L. Ed. 1277. 

Willcuts vs. Bunn , 282 U. S. 216; 75 L. Ed. 304. 
Ambrosini vs. United States, 187 U. S. 1, 7; 47 
L. Ed. 49, 52. 

Halsey vs. Helvering, (U. S. C. A. Dist. of Co¬ 
lumbia), 75 Fed. (2nd) 234. 
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Proposition of Law II 


i 

Any taxation by one government of the salary of an 
officer of the other, or the public securities of the other, 
or an agency created and controlled by the other, exclu¬ 
sively to enable it to perform a governmental function, 
is prohibited. 

Norcross vs. Helvering, 75 Fed. (2nd) (U. Sj C. 

A. Dist. of Columbia) 679. | 

Halsey vs. Helvering, supra. 

Cases under Proposition of Law I, supra. 

i 

| 

Proposition of Law III 

i 

Just what instrumentalities of either a State or Fed- 
eral government are exempt from taxation by the other 
cannot be stated in terms of universal application. iThe 
question must be determined on the facts of each case 
in order to ascertain whether the function is a govern¬ 
mental one or not, but those agencies through which 
either government immediately and directly exercises 
its sovereign powers are immune from the taxing pow¬ 
ers of the other. j 

People ex rel vs. Graves, supra, discussing the 
taxation of Federal governmental agencies. 
Brush vs. Commissioner, supra, discussing j the 
taxation on State agencies. 

These last two pronouncements of the Supreme Court 
discuss the earlier authorities. 

i 

i 

See also: 

Metcalf vs. Mitchell, 269 U. S. 514; 70 L. Ed. 384. 
Collector vs. Day, 11 Wall 113; 20 L. Ed. 1221 
Dobbins vs. Erie County, 16 Pet. 435; 10 L. Ed. 
1022 . | 
Farmers and M. Sav. Bh. vs. Minnesota, 232 U. 
S. 516; 58 L. Ed. 706. 
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Proposition of Law IV 

“The power to tax is the power to destroy,’’ and “for 
one government, state or national, to lay a tax upon the 
instrumentalities or securities of the other is deroga¬ 
tory to the latter’s dignity, subversive of its powers and 
repugnant to its paramount authority.” 

Macallen vs. Massachusetts, 279 U. S. at 628; 73 
L. Ed. at 880. 

McCulloch vs. Maryland, 4 Wheat. 316; 4 L. Ed. 
579. 


Proposition of Law V 

The question to be determined is whether petitioner 
is a State administrative agent engaged in discharging 
a State governmental function. If he is, then taxation 
of his income is an interference with the State govern¬ 
ment and unlawful. On the other hand, if his is a pri¬ 
vate employment, not required by statute and not nec¬ 
essary as part of the State’s plan to collect revenue, he 
is taxable. 

Brush vs. Commissioner of Internal Revenue, — 
U. S. —; 81 L. Ed. 443. 

People ex rel vs. Graves, — U. S. —; 81 L. Ed. 
202 . 

NorcrOss vs. Helvering, 75 Fed. (2nd) (U. S. C. 
A. Dist. of Columbia) 679. 

Halsey vs. Helvering, (U. S. C. A. Dist. of Co¬ 
lumbia), 75 Fed. (2nd) 234. 

Helvering vs. Powers, 293 U. S. 214; 79 L. Ed. 
291. 

Metcalf vs. Mitchell, 269 U. S. 514; 70 L. Ed. 384. 
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ute. 


Proposition of Fact I 

I 

Petitioner is a State administrative agent because: 

i 

(a) His appointment is required to be made by ^tat- 

i 

Tenn. Code, Sec. 1588. 


(b) His duty is fixed by law, viz., he must file 3uits 
in a specified manner in a specified time. 

Tenn. Code , Section 1591. 


(c) His compensation is fixed by law and is in no 
a matter of contract or agreement. 

Tenn. Code , Sections 1590, 1591. 


way 


i 

(d) The method in which suits shall be prosecuted is 
fixed by statute, viz., as Chancery actions, the methods 
of pro confesso, the procedure for dismissal, the mode 
of sale, and the distribution of the proceeds are pre¬ 
scribed. It is a statutory proceeding for the collection 
of revenue. 

Tenn. Code, Sections 1590, 1591, 1592, 1593, 1594, 
1595. j 

i 

(e) He has no discretion in regard to whom he| will 

or will not sue. He must sue all and the County Trus¬ 
tee must see that all suits are filed in order to secure 
credit for delinquent taxes. j 

Tenn. Code , Sections 1583, 1589. 

! 

i 

(f) His compensation is a lien upon the land as a part 
of the tax when suit is filed, and is to be paid only out 
of the tax collected. 

Tenn. Code , Sections 1590, 1592. j 

i 

(g) After suit is filed, petitioner has the sole charge 
of the collection of taxes, and the Trustee is released 
from all personal liability. The Trustee is required to 
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proceed through suit filed by petitioner, or someone se¬ 
lected for like purpose, and if he fails to do so, the 
Commissioner of Finance and Taxation of the State of 
Tennessee must take charge of the proceedings, and 
have such suits filed, with the ten per cent penalty 
against the Trustee for failure to see that the suits 
have been filed. 

Tenn. Code, Sections 1589, 1594, 1595 and 1598. 

(h) The petitioner was appointed in 1924 by the 
County Trustee and the County Chairman. 

(Rec. 49.) 

(i) His tenure is for one year, namely, until his suc¬ 
cessor is appointed. 

(Rec. 61.) 


Proposition of Fact II 

Petitioner is engaged in discharging one of the State 
governmental functions. 

(a) The County Trustee is first charged with collec¬ 
tion of taxes until they become delinquent, collecting 
them on commission fixed by law. 

Tenn. Code , Section 1545. 

(b) When taxes are delinquent the County Trustee 
turns the delinquent list over to the Constable who col¬ 
lects them on commission until January 1, when he re¬ 
turns them to the County Trustee. 

Tenn. Code , Sections 1567, 1568. 

(c) The County Trustee then turns the collection of 
taxes over to an attorney, chosen by him with the ap¬ 
proval of the County Judge or Chairman, which attor- 



ney is required by law to bring suit as above set out in 
Proposition of Fact I. 

Tenn. Code, Sections 1588, 1589, 1591. | 

(d) This attorney has entire charge of collection^ of 
delinquent taxes from then on in the manner provided 
by statute and the County Trustee is released from ina¬ 
bility for the taxes. 

Tenn. Code, Sections 1583, 1589, 1594, 1595; j?ec. 

52, 56, 58, 59, 60. ! 

j 

Proposition of Fact III 

The State of Tennessee has provided no method of 
collecting taxes which are delinquent after the Consta¬ 
ble or Deputy Sheriff has turned them over to the Trus¬ 
tee and the Trustee has in turn turned them over tq the 

i 

Collector-Attorney except through said Collector-Attor¬ 
ney, and interference with the functions of the Cdllec- 
tor-Attorney by taxing his compensation is therefore a 
direct interference with the State of Tennessee in the 
collection of its revenue. 

Proposition of Fact IV 

Control over the collection of taxes is exercised hfr the 
State authorities, the Legislature having regulated com¬ 
pensation and procedure and suspending further a(ction 
on two separate occasions. 

Chapter 22, Acts of 1933; 

Chapter 38, Acts of 1935. j 

The County Court has also control over County taxes. 

(Rec. 55.) ! 
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Proposition of Fact V 

The Chancerv Court Clerk is not a tax collector. He 
cannot release the lien of the taxes or have the order 
of dismissal entered, which can only be done by the 
Collector-Attorney. No person would pay the taxes with¬ 
out getting the discharge of the lien, and the physical 
fact of receiving and disbursing the money does not 

vest the Chancerv Court Clerk with the function of the 

* 

tax collector. All steps necessary to cause the money to 
be paid physically to the Chancery Court Clerk are 
taken by the collector, the petitioner herein. (Rec. 60.) 

ARGUMENT 

Two recent decisions of the Supreme Court of the 
United States, we respectfully insist, have reiterated 
and clarified the law in regard to the taxation of the 
employees of a State agency, and established the fol¬ 
lowing rules: 

1st. That the test is not whether the person claiming 
the exemption is an officer or employee of the State, 
but whether he is engaged in discharging a necessary 
governmental function of the State, and is an essential 
part in the discharge of such function. 

2nd. That whether or not a function of a State is a 
governmental one is a question to be determined upon 
the facts of each particular case, and that the Court will 
not be bound by rigid rules and formulae. 

In People ex rel vs. Graves, supra, the question was 
as to the right of a State to tax the salary paid to the 
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General Counsel for the Panama Railroad Company, a 
corporation created by the State of New York for the 
purpose of operating a railroad across the Isthmiis of 
Panama. The issue for determination was whether or 
not the Panama Railroad was a governmental agency, 
and in passing upon this question the Supreme Cjourt 
says: I 

4 4 We attach no importance to the fact that the 
railroad company has utilized both its ships 1 and 
railroads to carry private freight and passengers. 
The record shows that this is done to a limited ex¬ 
tent compared with the government business ;| and 
that it is only incidental to the governmental opera¬ 
tions. The primary purpose of the enterprise being 
legitimately governmental, its incidental use fof pri¬ 
vate purposes affords no ground for objection. 
(Citing cases.)” 

The rule is thus set forth: 

4 4 In Dobbins vs. Erie County, 16 Pet. 435,1 448, 
449,10 L. Ed. 1022, 1027, this court held that a; state 
was without authority to tax the instruments or 
compensation of persons, which the United States 
may use and employ as necessary and proper means 
to execute its sovereign power. The rule id well 
established; and the reasons upon which it is based 
and the authorities sustaining it have been do re¬ 
cently reviewed by this Court, Indian Motbcycle 
Co. vs. United States, 283 U. S. 570, 575, et sdq., 75 
L. Ed. 1277, 1281, 51 S. Ct. 601, that further discus¬ 
sion is unnecessary.” 

Holding that the Panama Railroad was a govern¬ 
mental agency, the Court held as a necessary corollary 
that its attorney’s salary was exempt. 

! 

! 

j 
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In Brush vs. Commissioner of Internal Revenue, su¬ 
pra, the Supreme Court had for consideration the con¬ 
verse of the question, namely, the right of the Govern¬ 
ment to tax a State agency. 

The Court says: 

“The question brought here for determination is 
whether the salary of petitioner as Chief Engineer 
of the Bureau of Water Supply of the City of New 
York is a part of his taxable income for the pur¬ 
poses of the federal income-tax law. The answer 
depends upon whether the water system of the city 
was created and is conducted in the exercise of the 
city’s governmental functions. If so, its operations 
are immune from federal taxation and, as a neces¬ 
sary corollary, ‘fixed salaries and compensation 
paid to its officers and employees in their capacity 
as such are likewise immune.’ ” 

The Court then discusses the question as to whether 
or not the Water Department is a governmental func¬ 
tion, and savs: 

“But a federal tax in respect of the activities of 
a state or a state agency is an imposition by one 
government upon the activities of another, and 
must accord with the implied federal requirement 
that state and local governmental functions be not 
burdened thereby. So long as our present dual 
form of government endures, the states, it must 
never be forgotten, ‘are as independent of the gen¬ 
eral government as that government within its 
sphere is independent of the states.’ The preserva¬ 
tion of the states, and the maintenance of their gov¬ 
ernments, are as much within the design and care 
of the Constitution as the preservation of the TJnion 
and the maintenance of the national government. 
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The unimpaired existence of both governments is 
equally essential. It is to that high end that this 
court has recognized the rule, which rests upon inec- 
essary implication, that neither may tax the gov¬ 
ernmental means and instrumentalities of the 
other.” j 

Further considering the case, the Court says (81 L. 
Ed. 447) that the inquiry must be confined in each case 
to the particular facts before the Court. 

These decisions definitely establish the doctrine [that 
the question for determination is whether or not the 
person performing the service is performing it as Ipart 
of a necessary governmental function, so that interfer¬ 
ence with him by the tax of his compensation will be 
an interference with a State governmental function. 
The question is not whether he is an officer or ap em¬ 
ployee as such, but whether he is an integral part ih the 
discharge of a State governmental function necessary 
to its operation. 

We respectfully insist that these late pronouncements 
of the Supreme Court are in full accord with the earlier 
decisions. 

“The well-established principle is invoked that a 
tax upon the instrumentalities of the states is for¬ 
bidden by the Federal Constitution, the exemption 
resting upon the necessary implication in order ef¬ 
fectively to maintain our dual system of govern¬ 
ment. The familiar aphorism is ‘that as the means 
and instrumentalities employed by the genera} gov¬ 
ernment to carry into operation the powers granted 
to it are exempt from taxation by the states, so are 
those of the states exempt from taxation b$r the 
general government.’ ” 

Willcuts vs. Bunn, 282 U. S. 216, 75 L. Ed. 304L 

7 i 
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In this case the Court discusses the general rule and 
announces the doctrine that whether or not the taxation 
of an employee of a State or of a State agency is an in¬ 
terference with the State Government’s function de¬ 
pends basically upon the question whether or not the 
State is exercising a governmental or a private function 
in the matter sought to be taxed. 

In the earlier case of Metcalf vs. Mitchell , 269 U. S. 
514, 70 L. Ed. 384, the Court had under consideration 
the question of taxing the income of persons claiming 
to be State agencies, and laid down the rule as follows: 

‘ 4 Just when instrumentalities of either a State 
or the Federal Government are exempt from taxa¬ 
tion by the other cannot be stated in terms of uni¬ 
versal application, but this Court has repeatedly 
held that those agencies through which either gov¬ 
ernment immediately and directly exercises its sov¬ 
ereign powers are immune from the taxing power 
of the other.” 269 U. S. 522. 

As instances the Court then sets forth the employ¬ 
ment of officers who are agents to administer its laws, 
its obligations sold to raise public funds, its investments 
of public funds in the security of private corporations 
for public purposes, city bonds executed by it in the 
exercise of its police powers (citing cases), and says: 

“Are all so intimately connected with the neces¬ 
sary functions of government as to fall within the 
established exemption, and when the instrumental¬ 
ity is of that character, the immunity extends not 
only to the instrumentality itself, but to income de¬ 
rived from it, and forbids an occupation tax im¬ 
posed upon its use.” (Citing cases.) 
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The Court expressly decides that there is no fixed rile 
whereby the nature of an employment can be deter¬ 
mined, announcing the doctrine that each case depeiids 
upon its own facts, and stating (page 524): j 

“ While it is evident that in one aspect the extent 
of the exemption must finally depend upon the lef- 
fect of the tax upon the functions of the govern¬ 
ment alleged to be affected by it, still the nature! of 
the governmental agencies or the mode of their 
constitution may not be disregarded in passing 
upon the question of tax exemption, for it is ofevi- 
ous that an agency may be of such a character! or 
so intimately connected with the exercise of a power 
or the performance of a duty by the one govern¬ 
ment that any taxation of it by the other would be 
such a direct interference with the functions of gov¬ 
ernment itself as to be plainly beyond the taxing 
power. 7 7 j 

i 

And the Court expressly refuses to hold that con¬ 
tracts for remuneration may not be within the protec¬ 
tion of the constitution, whether the party be technically 
an officer or not, and says (page 525): 

j 

“We do not suggest that there may not be iiiter- 
ences within such a contract relationship by means 
other than taxation which are prohibited. Union P. 
R. Co. vs. Penniston, supra, at page 36, recognizes 
that there may be, nor are we to be understood as 
laying down any rule that taxation might not affect 
agencies of this character in such a manner as di¬ 
rectly to interfere with the functions of government 
and thus to be void.” (Citing numerous cases.) 

In Metcalf vs . Mitchell, the Court had before ill for 
decision two cases, one brought by the Government to 
review the rejection of a portion of its claim, and the 
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other brought by the taxpayer to seek relief from the 
portion of the lower Court’s judgment contrary to his 
contention. The District Court case is reported in 299 
Fed. at page 812, and from it it appears that in two 
cases the plaintiffs were regular officials of a subdivi¬ 
sion of a State, Mr. Metcalf being Chief Engineer of 
the Kennvbeck Water District and Mr. Eddv a member 
of the Board of Engineers of the North Shore Sanitary 
District, appointed under an ordinance for the purpose 
of protecting the waters of Lake Michigan from con¬ 
tamination. The salary derived from these two employ¬ 
ments was held exempt from taxation, and in this opin¬ 
ion the Supreme Court in Metcalf vs. Mitchell concurred 
by affirming the judgment in Writ No. 183, which was 
prosecuted from the lower Court’s holding by the Gov¬ 
ernment. 

Thus the case of Metcalf vs. Mitchell clearly recog¬ 
nizes that the question as to whether or not revenue de¬ 
rived from a State or one of its agencies is taxable de¬ 
pends upon the question of whether or not the function 
exercised by the parties so employed is a governmental 
one or whether it is purely a question of private con¬ 
tract, and approves the finding of the lower Court that 
in determining whether or not a function is govern¬ 
mental, the fact that it is made by virtue of ordinances 
and statutes is highly important. 

The doctrine of Metcalf vs. Mitchell was clarified and 
reaffirmed in the case of Helvering vs. Powers, 293 XJ. 
S. 214, 79 Law Ed. 291. 

The opinion brushes aside the questions as to whether 
a man is an employee or an officer in favor of the basic 
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principle, namely: is the service rendered one which is 
a governmental service of the State and one which is 

i 

essential thereto, in the sense of what the Court refers 
to as a classical definition. 

I 

i 

In stating the i-ssue the Supreme Court says: 

“The immunity sought by the Trustees from pay¬ 
ment of the Federal income tax has not been graft¬ 
ed by the Congress. The definitions of income in 
the Federal Income Tax Act cover income derived 
from compensation for personal service of what¬ 
ever kind and in whatever form paid. (Revenue 
Acts of 1926, Sections 212-A, 213-A; 1928, Sections 
21, 22-A.) This language is certainly broad enough 
to embrace the compensation of the Trustees ahd 
the immunity if it exists must rest upon constitu¬ 
tional limitation. The Treasury regulations, mani¬ 
festly in an effort to interpret and apply that lim¬ 
itation, provide for exemption from taxation of 
compensation paid by a State or political subdivi¬ 
sion to its officers and employees only in case thpir 
services are rendered ‘in connection with the exer¬ 
cise of an essential governmental function (Treas¬ 
ury Regulations No. 68, Article 88, No. 74, Article 
643, No. 77, Article 643), but the Treasury Depart¬ 
ment could not by its regulations either limit Ihe 
provisions of the statutes or define the boundaries 
of their constitutional application 99 (Italics ours.) 

The Court then discusses the question as to whether 
the Trustees of the Railway appointed under Massa¬ 
chusetts statutes were carrying out an essential govern¬ 
mental function and, coming to the conclusion that they 
were not, decides the case against the taxpayer. 

The tendency of the Court in regard to the taxation 
of alleged governmental agencies is well shown by the 
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recent case of Indian Motocycle Co. vs. United States, 
75 Law Ed. 1277, 283 U. S. 570. Here the question was 
whether a sale of motorcycles to a City Police Depart¬ 
ment was such sale as required a tax to be paid upon 
the motorcycles, and it was held that such sales were 
exempt because of the governmental character of the 
transaction. 

The Court said (page 579): 

“The decision in Metcalf and Eddy vs. Mitchell, 
269 U. S. 514, 70 Law Edition 384; Wheeler Lum¬ 
ber, Bridge and Supply Co. vs. United States, 281 
U. S. 572, 74 Law Edition 1047, and Willcuts vs. 
Bunn, 282 U. S. 216, cited by counsel for the Gov¬ 
ernment, are all distinguishable, for the taxes there 
in question were not laid on transactions involving 
an exertion of governmental function, and their 
bearing on governmental operations was so indirect 
or remote as to place them outside the principle 
which is applicable here.” 

This is the conclusion of the Court, and the principle 
which the Court says it follows is thus set out: 

“It is an established principle of our constitu¬ 
tional system of dual government that the instru¬ 
mentalities, means and operations whereby the 
United States exercises its governmental powers 
are exempt from taxation by the States, and the 
instrumentalities, means and operations whereby 
the States exert the governmental powers belonging 
to them are equally exempt from taxation by the 
United States. This principle is implied from the 
independence of the National and State govern¬ 
ments within their respective spheres, and from the 
provisions of the constitution which look to the 
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maintenance of the dual system.” (Citing cases, 
and continuing:) j 

“Where the principle applies it is not affected by 
the amount of the particular tax or the extent of 
the resulting interference, but is absolute.” (Citing 
numerous cases) 283 U. S. 576. 

I 

In Burnet vs. Coronado Oil & Gas Co., 285 U. S. 39^, 
76 Law Edition 815, the Court held that where the State 
of Oklahoma had leased certain oil lands under twfo 
agreements, under the first of which it was to receive 
fifty per cent and under the second twelve and one-half 
per cent of the gross production of oil and gas, that the 
net income of the corporation conducting such oil and 
gas operations was not taxable, as the lease to the said 
company was an instrumentality of the State for the 
utilization of lands dedicated to the support of public 
schools. (285 U. S. 397.) 

I 

The rule as to the independence of State and Federal 
governments each from burdens by the other is again 
clearly stated (page 400): 

| 

“The States are essential parts of the plan adopt¬ 
ed by the Federal Constitution and we accept as 
settled doctrine that the United States can lay jno 
tax upon their governmental instrumentalities.” 
(Citing cases, and continuing:) 

“It is an established principle of our constitu¬ 
tional system of dual government that the instru¬ 
mentalities, means and operations whereby the 
United States exercises its governmental powers 
are exempt from taxation by the States, and that 
the instrumentalities, means and operations where¬ 
by the States exert the governmental powers be¬ 
longing to them are equally exempt from taxation 
by the United. States.” 


i 
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This Honorable Court, we respectfully insist, has defi¬ 
nitely adopted the rule for which we contend. 

In Halsey vs. Helvering, 75 Fed. (2nd) 234, in dis¬ 
cussing th$ right to tax the income of a Township En¬ 
gineer, the Court says: 

“If the operation is essentially a governmental 
function, the compensation of an officer engaged in 
its performance is exempt from federal taxation; 
but, if it be something else, though properly within 
the public policy of the state, and undertaken in the 
public interest, the compensation paid by the state 
to those engaged in the work remains subject to the 
federal tax.” 

Helvering vs. Powers, 293 U. S. 214, is expressly ap¬ 
proved, and the Court says: 

“We are of opinion that such work is essentially 
a governmental function, and the compensation paid 
by the township to its officers engaged therein is 
properly exempt from federal taxation.” 

Here, it will be noted, the question is made to turn, 
not upon the definition of officer or employee, but upon 
the vital question of whether or not the function dis¬ 
charged is a governmental one. 

In Norcross vs. Helvering, 75 Fed. (2nd) 679, while 
deciding against the taxpayer, the Court says: 

“Any taxation by one government of the salary 
of an officer of the other, or the public securities 
of the other, or an agency created and controlled by 
the other, exclusively to enable it to perform a gov¬ 
ernmental function, is prohibited.” 
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Here, again, we have a determination that the ques¬ 
tion turns upon the interference of one government with 
the governmental powers of another, and not upon thq 
mere definition of terms. 

We respectfully insist that these decisions establish 
clearly the basis of the rule as follows: 

“No governmental agency of a State which }s 
essential to its governmental functions can be taxed 
by the Federal Government. ’ * 

Or otherwise stated: 

“The Federal Government cannot interfere with 
the State Government by placing burdens upon tfie 
State Government’s essential agencies.” 

We do not believe that it will be questioned that the 
power of taxing is essential to the existence of a State 
Government, and that interference with its power of 
taxation is interference with a necessary State function 
of a governmental character. 

“Not only may the power to tax be exercised 
oppressively, but for one government, State or Na¬ 
tional, to lay a tax upon the instrumentalities or 
securities of the other, is derogatory to the latter \s 
dignity, subversive of its powers, and repugnant to 
its paramount authority. See California vs. Central 
P. R. Co., 127 U. S. 1, 32 Law Ed. 150.” | 

Macallen vs. Massachusetts, 279 U. S. 620, 73 La|w 
Ed. 874. 

The question, therefore, for determination is: Whht 
is the agency provided by the State for the collection qf 
its taxes. 
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If an agency is provided for that purpose, such agen- 
cv cannot be taxed; otherwise the Federal Government, 
by continual taxing of the agency, could prevent a State 
from collecting taxes altogether. It necessarily follows 
that if the taxpayer Brown was an essential part of the 
State’s scheme or plan for collecting its taxes that a 
tax upon his compensation for performing such State 
Government’s work could not be diminished by Federal 
taxation. 

The scheme or plan of the State of Tennessee for the 
collection of its taxes embraces three steps: First, the 
original collection by the County Trustee; second, the 
collection by the Constable or Deputy Sheriff appointed 
by the County Trustee; and, third, the collection by the 
Attornev-Collector. 

The original collector is the County Trustee, who is 
paid a commission upon the taxes he collects, from 
which commission he pays the expenses of his office and 
his own salary, turning the balance, if any, into the 
County Treasurer. 

The County Trustee collects taxes until they become 
delinquent, and after they have so become delinquent, 
he first warns the delinquent taxpayers by inserting in 
the newspapers a 

“WARNING TO TAXPAYERS 

“After.unpaid taxes bear interest, and 

in addition a penalty of one-half of one per cent a 
month. Taxes may be paid at my office until 

.. when lists will be delivered to 

officers for collection at the cost of the taxpayer. 

.. County Trustee.” 
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After the taxes have remained delinquent for 
days the County Trustee turns over the tax list 

Constable for distress and collection in that manner, j 

j 

The second step in the collection of the taxes is then 
begun. The officer who now makes the collections re¬ 
ceives a commission of seven per cent, plus twenty-five 
cents on each receipt which he issues (Code 1577, Sec¬ 
tion 1578), and continues to collect until the 1st of Jan¬ 
uary following the delinquencies. 

The tax lists are returned to the Countv Trustee, 

W I j 

and it thereupon becomes the duty of the County Trus¬ 
tee to warn the taxpayers that he is about to take tfie 
third step. He issues a notice to the delinquent taxpay¬ 
ers that after February 1st additional penalties will 
accrue, and thereupon continues to collect until Febru¬ 
ary 1st. (Code, Section 1586.) 

i 

After the publication of the notice to the taxpayers 
and between February 1st and March 1st, the Trustee 
is required by law to initiate the third step for the col¬ 
lection of taxes, which is the appointment of a Collectbr- 
Attorney, with the approval of the County Judge lor 
Chairman, to whom the delinquent tax lists are deliv¬ 
ered for further action. 

i 

Step number three in the collection of taxes is that 
the attorney designated by the Trustee, with the ap¬ 
proval of the County Judge, shall: 

“after February 1, and not later than March 1, file 
suits in the circuit or chancery courts of the couhty 
for the collection of delinquent land taxes due the 
state, county, and municipality, as well as the in- 
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terest, penalties, and costs attached to and a part 
of such taxes, which taxes, interest, penalties, and 
costs are declared a lien upon the land; and, for the 
enforcement of this lien, said suits shall be brought 
in the name of the state, in its own behalf and for 
the use and benefit of the county, and of any mu¬ 
nicipality certifying the lists of delinquent taxes.’’ 

Code of Tennessee, Sections 1588, 1591. 

If the Countv Trustee has turned over the lists of 
delinquent taxes to the attorney so selected, and if he 
has seen that the said collector-attorney has instituted 
the suits required by law, the County Trustee can then 
be allowed a credit by way of releases for all of the 
taxes upon which suits have been filed. 

Code, Sections 1583, 1589. 

The collector-attorney in whose hands the taxes have 
been placed is a statutory part of the Tennessee plan or 
scheme for the collection of taxes. As we have set out in 
detail in the Statement of Facts, his entire mode of 
action is fixed and determined by statute. He is re¬ 
quired to bring the suits in either the Circuit or the 
Chancery Courts, but the method in which he shall bring 
them is definitely set out. (Code, Section 1591.) He is 
allowed no discretion as to whether or not he will 
bring suits, and he must sue on each and every one of 
the delinquent taxes given to him by the County Trus¬ 
tee, because otherwise the County Trustee would re¬ 
main charged with the amount of said tax. It thus fol¬ 
lows that suits are brought for amounts as low as 
twenty-five cents. The attorney-collector is also in¬ 
structed as to how he must take pro confesso, as to how 
he must make sales, and as to every step that must be 
taken in regard to the collection of the State’s revenue. 
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He is simply a third step in the collection of revenue. 
From the beginning, the revenue has been collected step 
by step by officers acting upon commission; first, biy 
the County Trustee; second, by the Constable selected 
by the County Trustee; third, by the collector-attorney 
selected by the County Trustee with the approval of 
the County Judge. j 

i 

i 

We have thus a complete scheme or plan for the col¬ 
lection of these taxes. Thev are not collected bv salaried 

•/ * i 

officers at any stage of the proceedings. They are col¬ 
lected throughout upon a commission basis, and no more 
reason exists why the last person to whom the collection 
has been turned over should be taxed upon his incojme 
from such collection than exists for taxing the collec¬ 
tors at any other previous stage. 

I 

The Board of Tax Appeals, we respectfully submit, has 
confused the issue in an effort to find a definition and a 
formula to fit the case. In their opinion (Rec. 31) tjhev 
say of the petitioner: 


“Manifestlv he was not a true tax collector.! He 
* 

was charged with no taxes, handled no money, gave 
no bond, maintained no official records and filed no 
report.’ ’ 


None of this is correct. If he were not the tax col¬ 
lector, then to whom were the taxes to be paid £fter 
they were placed in his hands for collection? There is 
no other person provided for under the statute, jit is 
the inescapable duty of the County Trustee to appoint 
the petitioner, or some other lawyer, to collect these 
taxes. The statute under which petitioner is appointed 
states that he files the suit “in the Circuit or Chancery 
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Courts of the County for the collection of delinquent 
land taxes, ” etc. He is thus regarded as a collector by 
the Countv and the State, and his function is one of col- 
lection. (Code, 1588, 1589-1591.) 

It is manifest that the Chancery Court Clerk is not 
the tax collector. There is absolutely nothing in the 
statute which requires the money to be paid to the 
Chancery Court Clerk at all, and the only occasion on 
which the Clerk of the Court must receive the money is 
when, under Section 1597, a sale has been made. Using the 
Chancery Court Clerk as a clearing house or cashier in 
no way changes or alters the functions of the petitioner, 
who does the actual collecting, any more than if he 
required the money to be paid into a bank and arranged 
to have the bank pay it out to the respective parties 
the bank would thereby become the tax collector. 

V 

It seems an unanswerable question in this connec¬ 
tion to ask if the petitioner is not the tax collector, who 
is there in esse to collect the taxes. 

The County Trustee can no longer receive them be¬ 
cause he has been discharged from all liability for the 
taxes when the suit has been brought; yet, according to 
the reasoning of the Board of Tax Appeals, nobody 
would be liable for the collection of the taxes at all, 
since the statute has released the Trustee, and the peti¬ 
tioner has not been made liable. This is an absurdity, 
unless the State is deliberately throwing away its reve¬ 
nue. 

That the petitioner is a lawyer is beside the mark. 
He is the instrument for the collection of the taxes, and 
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his compensation is a penalty which is made a part of 
the tax bv the statute under which he collects it. ! 


The Board of Tax Appeals discusses whether the peti-j 
tioner is an officer or an employee, and holds that he 
was not an employee because he has liberty of action 
(Rec. 32) and freedom from detailed control. The en-l 
tire plan and scheme under which he must operate isj 
set out, and there is a marked distinction between thosd 
cases upon which the Board of Tax Appeals relies and 
the instant case, as is well expressed in the dissenting 
opinion of Members Hill and Tyson. 


Petitioner is not appointed for a special service or a 
special case. He is not appointed in a matter in which 
there is any choice as to whether an attorney shall or 
shall not be selected. ; 


Petitioner is a collector of State and County revenub, 
and has been appointed under the express directions 
and instructions of the statute. 


He has a definite duration or term of service, namely, 
for one year, as he is appointed to collect taxes until 
a successor is appointed, and the statute requires the 
appointment of an attorney-collector annually. 

i 

I 

i 

His office is regarded as under the express control 
and jurisdiction of the State. 


The Legislature of Tennessee has twice expressly 
recognized its control over the attorney-collectors in 
charge of delinquent taxes. 
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By the Acts of 1933, Chapter 22, it was expressly 
provided that all suits which had been brought for the 
collection of delinquent taxes from 1920 to 1931 should 
be definitely stayed and no further steps should be 
taken therein. 

This was the assumption of direct control over the 
attorney-collector, and a definite recognition of his 
status as a part of the State agency for collecting taxes. 

Again in 1935, by Chapter 38 of the Acts of that year, 
the Legislature provided that the further prosecution 
of all suits for taxes from 1920 to 1933 should be sus¬ 
pended until January 1, 1936, and by the same Act cut 
the compensation of the collector-attorney from ten to 
three per cent. 

We have in our Statement of Facts set out the perti¬ 
nent provisions of these Acts, and we respectfully insist 
thev definitelv establish the fact that the State, instead 
of considering the attorney-collector as the holder of a 
contract, has regarded him as a Governmental agent 
over whom it had the right to exercise control. 

The Counties which have placed taxes in the hands of 
a collector-attornev have also from time to time exer- 
cised control over the taxes by directing the release of 
penalties or otherwise, and throughout the employment 
of the petitioner he has been under Governmental con¬ 
trol upon the theory that he was a Governmental agent. 

We have not discussed employment of other litigants 
and their liability for taxation, because the Courts 
have indicated that each case must be determined bv its 
own peculiar circumstances and conditions. 
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We call attention to the fact, however, that the Board 
of Tax Appeals has itself recognized the distinction for 
which we are here contending. For example, it is pointed 
out in certain cases that the attorneys litigant were 
liable to pay the tax because their employment was un¬ 
der a contract which the governing authority was free 
to make or not to make, or because their employment 
was in a special instance or in a special case, or be¬ 
cause the attorney for the collection of back taxes made; 
his own investigation, discovered the persons who should 
pay, and selected the ones who should be sued. See 

Kremer vs. Commissioner of Internal Revenue\ 
Volume 31 Tax Appeals Reports, 566. 

The very grounds upon which they have held attor^ 
neys liable where they were acting as attorneys by virf 
tue of a special employment negatives the idea of 
liabilitv here. 

| 

In the instant case there is a direct statutory provi¬ 
sion which not only permits but absolutely requires the 
appointment of a collector-attorney, and leaves t^e 
County Trustee liable until he has so appointed sucjh 
a collector. 

i 

i 

i 

The petitioner is not allowed to select the material on 
which he must work, but must sue on the entire amount 
of delinquent taxes; nor is he permitted to select tl^e 
time when he shall do his work. He must file the suits 
not later than the first of March. Nor is he permitted 
to determine the method in which he shall prosecute 
the suits. The mode of prosecuting them is specifically 
and definitely prescribed by the statute. 

I 

i 

i 







46 


Nor is he permitted to contract for his compensation, 
his remuneration being also fixed by statute. 

In other words, the State has set up a plan or scheme 
which must be followed by the person to whom the col¬ 
lection of the taxes is entrusted, and this plan or scheme 
is the only wav provided for such collection. 

It is admitted that taxation is an essentially govern¬ 
mental function, and therefore we need not discuss 
those cases which have held that the attornev is liable 
because his services are not rendered in the discharge 
of a governmental function. 

Nor do we feel that there is anv force in the conten- 

* 

tion that because the petitioner at the time of filing the 
bills employs stenographers to assist him in the physical 
work that he is therefore an independent contractor. 
This would create a new test, namely, the amount of 
work rather than the character of it, and would pre¬ 
sent the anomalv of allowing the attornev-collectors in 
small Counties, where they could prepare the bills them¬ 
selves, to escape taxation, and hold them liable in the 
larger Counties where clerical help was essential; but 
the clerical help outside of the actual preparation of 
the bill is furnished by Shelby County, which recognizes 
that the work is done in its behalf. 

The petitioner herein maintains no office of his own. 
He is housed in an office in the Shelby County Court¬ 
house, behind a door the lettering of which proclaims 
that he is occupying the delinquent tax office. 

He has no practice of any kind other than that which 
he performs for the benefit of the State and County. He 
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files annually suits against many hundreds of taxpayers, 
and has in charge claims against a total of 155,335 del- 
fendants. He has acted for more than ten years in thb 
definite belief that he was not liable for income taxes, 
and has continued his employment necessarily in reli¬ 
ance upon that fact. In this he has followed the custoifi 
of his predecessors in office and of those who have here¬ 
tofore collected revenue for the State of Tennessee. 

To reduce bv indirection the salarv of a tax collector 

V * 

is to interfere directly with the most essential of gov¬ 
ernmental functions, the collection of revenue. Stop tile 
flow of revenue and the life blood of the State is checked, 
and every other governmental industry must languish 
and decay. 

_ i 

We earnestlv insist that it is definitelv established 

v * 

that the taxpayer is a part of a governmental agency, 
and that in the exercise of his function he is discharg¬ 
ing a governmental function for the State of Tennessee; 
that without the functions which he discharges there 
would be no plan or scheme for the collection of delin¬ 
quent taxes, but if he can be subjected to a tax updn 
his income, it would be perfectly possible for the United 
States, by increasing the amount of tax upon him, to 
make it impossible for anyone to continue in the efn- 
ployment, and thereby declare in effect a moratorium 
against all delinquent taxes in the State of Tennessee. 

It would be indeed a hardship for a man, the basis jof 
whose compensation had been twice reduced by t{he 
State, after certain of his services had been rendered, 
upon the theory that he was a governmental agent atid 
therefore subject to such regulation, to have his income 
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taxed by the Federal government on the ground that the 
State had wrongfully usurped power, and had in reality 
broken a contract. 

We respectfully insist that the statutes of Tennes¬ 
see have definitely determined the status of the peti¬ 
tioner; that his function is not private but govern¬ 
mental, and that the taxation of his income would be a 
definite interference with the operation of the State 
government. 


The Question of Penalties. 

It is definitelv established in this record that the 

* 

petitioner has acted in good faith for a period of more 
than ten years in the failure to make returns of his in¬ 
come tax. He was advised by the highest law authori¬ 
ties of the State that he was not liable for income tax. 

* \ 

None of his predecessors in office had paid any such 
taxes. Moreover, he was advised by the Collector of 
Internal Revenue of his District (Record 62) that his 
income was exempt. He has, in a question where there 
was in any event the gravest possible doubt, acted as he 
was advised it was proper that he should act. The im¬ 
position of a penalty upon him, therefore, would be 
the punishment of an innocent person who has acted 
throughout in the utmost good faith. 

We earnestly and respectfully insist that this case is 
one which presents a state of facts which has not here¬ 
tofore been passed upon by any of the Courts. We 
have here a plan of State taxation of which the peti¬ 
tioner forms an integral and a necessary part. His 
compensation is paid to him as such necessary and 
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integral part of a State agency, and we earnestly and 
respectfully insist that the taxation of the petitioner 
would be an unconstitutional and unlawful interference 
with the sovereign power of the State of Tennessee to 
collect its revenue, which is vital to its existence. 


Respectfully submitted, 


Yy~w 


Chas. M. Bryan, Memphis,vIFenn. 




^ —* 


Arthur G. Brode, Washington, D. C. 

Attorneys for 'petitioner. 


Of Counsel: 

/Mu. 





— * 
Blast R. Maxwell. 
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In the United States Court of Appeals 
for the District of Columbia 


No. 6962 j 

John Brown, petitioner 

v. ! 

I 

Guy T. Helverixg, Commissioner of Internal 

Revenue, respondent 


ON PETITION FOR REVIEW OF DECISION OF THE UNITED 
STATES BOARD OF TAX APPEALS 


BRIEF FOR THE RESPONDENT 


OPINION BELOW 


The opinion below is that of the United States 

j 

Board of Tax Appeals rendered on December 3, 
1936 (R. 24^33), and is reported in 35 B. T. A. lljl. 


JURISDICTION 

j 

This review involves income taxes assessed 
against petitioner in the total amount of $8,101.10 
for the years 1924 to 1933, inclusive, and penalties 
in the total amount of $673.79 for the years 19^4 
to 1931, inclusive (R. 25). The decision of the 
Board was entered on December 7, 1936 (R. 38). 


i 
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The petition for review was filed by petitioner 
February 6, 1937 (R. 2, 39), pursuant to Sections 
1001-1003 of the Revenue Act of 1926, c. 27, 44 
Stat. 9, as amended by Section 1101 of the Revenue 
Act of 1932, c. 209, 47 Stat. 169. An agreement 
was executed by the parties providing for a review 
of the cause by this Court pursuant to Section 
1002 (d) of the Revenue Act of 1926 as amended 
by Section 519 (a) of the Revenue Act of 1934, c. 
277, 48 Stat. 680 (R. 38). 

QUESTIONS PRESENTED 

Petitioner was chosen as an attorney by a county 
trustee of a county in Tennessee to prepare and file 
suits in the state courts for the collection of delin¬ 
quent taxes. 

1. Whs the income received by petitioner, 
through such employment, exempt from Federal 
income tax, as arising from compensation received 
as an official or employee of a state, or political 
subdivision thereof ? 

2. Was the penalty of 25 per cent provided for 
by statute for failure to make and file a return 
within the time prescribed by law properly im¬ 
posed? 

STATUTES AND REGULATIONS INVOLVED 

The applicable statutes and regulations involved 
are set out in the Appendix, infra, pp. 22-24. 

STATEMENT 

The facts in this case, developed by testimony 
and exhibits adduced in evidence before the Board 
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(R. 48-64, 67-105) and found by the Board in its 
opinion (R. 24^33), are substantially as follows:! 

The statutes of Tennessee provide that all taxes,! 
state, county, and municipal, shall be collected by | 
the respective county trustees. He is the person 
who is primarily charged with the tax aggregate! 
from the county assessor. Before exercising any 
of the rights or privileges of a collector of taxes,! 
he is required to give bond and, in open court, at 
the time of executing his bond, to subscribe to an 
official oath. The tax aggregate, with which he is 
charged, is due and payable on the first Monday ini 
October—except certain municipal taxes—and be- 

i 

comes delinquent, subject to interest and penalties; 
on the first day of May following (R. 25). 

After taxes become delinquent the county trustee 
is given the power to appoint such deputies or con¬ 
stables as may be necessary for their collection!, 
and in each case he is required to furnish the dep r 

i 

uty or constable with a list of the delinquent tax¬ 
payers, a description of the property assessed, and 
the amount of taxes due. The deputy or constable 
executes and files with the trustee his bond, with 
sureties, and is charged with the aggregate amount 
of taxes in his hands for collection. On the first 

i 

day of June he makes a settlement writh the county 
trustee (R. 25-26). 

Ten days before taxes become delinquent the 
county trustee is required to publish a warning fjo 
taxpayers, and all taxes remaining delinquent fbr 
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30 days “ shall immediately be collected by the 
county trustee by distress and sale of any personal 
property liable therefor; and the tax books in the 
hands of said trustee and the delinquent lists to be 
furnished by him to deputy trustees * * * 

shall have the force and effect of a judgment and 
execution from a court of record * * *.” Pro¬ 
vision is made for the sale of personalty, for gar¬ 
nishment proceedings against the delinquent 
taxpayer, and for compensation to the officer 
making the collection (R. 26). 

On or before the first day of January following 
the receipt by the deputy of the delinquent tax 
lists, he is required to make final settlement with 
the trustee, returning the lists and showing in his 
return wffiat disposition has been made of each item 
of taxes set out therein and the reason for not 
collecting items remaining unpaid. The deputy is 
allowed no credit, by way of releases, until the de¬ 
linquent lists have been returned. From the first 
day of January until the first day of February and 
until the bill is filed to collect delinquent taxes, de¬ 
linquent taxes may be received at the office of the 
county trustee (R. 26). 

As a preliminary step toward enforcing the lien 
for uncollected land taxes charged to him on the tax 
books, the trustee is required to publish in one or 
more newspapers of the county for two consecutive 
weeks in the month of January, a notice, advising 
the delinquent taxpayers in these terms: “After 
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i 

i 

i 

l 

I 

February 1, additional penalties and costs vail bo 
imposed in consequence of suits to be filed for en¬ 
forcement of the lien for taxes against land; until 
the filing of such suits, taxes may be paid at my 
office. County Trustee” (R. 26). j 

After the publication of the aforesaid notice, and 
between the dates of February 1 and March 1, the 
trustee is required to deliver the delinquent lists 
showing all unpaid land taxes to an attorney 
chosen by him with the approval of the county 
judge, or chairman of the county court, and it is 
the duty of the county trustee and the county judge, 
or chairman, to cause such attorney to prepare and 
file suits in chancery or circuit courts for the coin 
lection of all delinquent land taxes, and all arrears; 
of taxes due the state, county, and municipality ^ 
and, so that delinquent and municipal taxes may 
be collected at the same time as other taxes, the 
duty is placed upon the proper municipal officers 
to furnish the county trustee, or his attorney, certij 
fied lists of delinquent municipal taxes, unless 
otherwise provided (R. 26-27). j 

The statutes further provide that upon the filing 
of suits to enforce the tax lien, an additional 
penalty of ten percent upon all delinquent lane! 
taxes shall accrue and is imposed upon the amount 
due from any defendant, which penalty shall bfe 
devoted to the expense of prosecuting these suitjs 
and shall be allowed to the attorney filing the suits 
as compensation for his service (R. 27). 
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The attorney thus chosen by the trustee was re¬ 
quired to file suits in the circuit or chancery courts 

of the county after February 1 and not later than 
•/ •/ 

March 1 .1 The act authorized including in one bill 
the names of all the delinquent taxpayers in the 
county. It authorized pro confesso decrees being 
taken and entered against any one or more of the 
defendants included in the bill and the cause pro¬ 
ceeded with, against any one or more, to a final 
judgment and a sale of the property concerned 
without affecting the rights of the other parties 
defendant to this suit; authorized any one or more 
of the defendants to appeal, without affecting the 
standing of the cause as to other parties defend¬ 
ant ; and provided that any defendant, after the fil¬ 
ing of the suit, might have it dismissed as to his 
property by paying into court the amount of taxes 
due from him, together with interest and penalty 
and such costs as had accrued against him (R. 27). 

The money paid into court was received by the 
clerk and paid out by him in the same manner as 
other public revenue was paid (R. 28). 

On or about February 1,1924, petitioner was ap¬ 
pointed by the county trustee of Shelby County, 
Tennessee, as the attorney to institute suits for the 
collection of delinquent taxes in that county, under 
the statutory provisions found by the Board and 
summarized above. His appointment was ap¬ 
proved by the chairman of the county court as 
provided by statute. Thereafter petitioner was 
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duly reappointed for each of the taxable years in¬ 
volved in this action (R. 28). These appointments 
were all of the following form (R. 49-50): 

To John Brown, j 

Attorney at Law, 

Memphis, Tennessee . j 

Dear Sir: You have heretofore been 
chosen and appointed and are now acting, as j 
attorney for the Trustee, as provided by 
Chapter 77 of the Public Acts of 1923, of the 
General Assembly, and your appointment 
and selection as such has been approved by j 
the Chairman of the Comity Court of Shelby 
County. Your appointment as such attor-j 
ney for the Trustee, as provided by said Act,; 
to-wit, Chapter 77 of the Public Acts of 
1923, is continued and you are directed to in-j 
stitute suit or suits for the collection of all 
delinquent taxes, as set out and provided forj 
in said Chapter 77 of the Public Act of 1923 
of the General Assembly. 

Yours truly, 

(Signed) F. H. Gailor, 

County Trustee of Shelby 

County, Tennessee . j 

Since petitioner’s initial appointment he has done 
no legal work in any of the courts or otherwise, for| 
compensation, except in connection with the filing 
of the suits for the delinquent taxes. Since 1924 he 
has not maintained a private law office of any kind 

(R. 28). | 

In the Shelby County court house, but separate 
and apart from the office of the county trustee, is 

16624—37-2 
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a large room in which the delinquent tax records 
are maintained. During the time here concerned, 
the county court, the administrative agency of the 
county, employed some clerks, paid them from the 
general fund, and during the period of time that 
petitioner served as attorney for the collection of 
delinquent taxes, these employees worked, to some 
extent, under petitioner. Their duties were, 
chiefly, computing the taxes, interest and penalties 
due, and preparing statements therefor, when a 
delinquent taxpayer desiring to pay the tax and to 
have the Spending bill dismissed as to him, called 
in person at the office. Petitioner spent most of 
his time at this office, which was commonly re¬ 
ferred to as the “Delinquent Tax Office”, and, 
after the clerks had made out a statement, showing 
the description, valuation, tax, interest, penalty, 
attorney’s fee, commission, court costs, etc., in con¬ 
nection with the delinquent taxpayer’s defend¬ 
ant’s—property, he would affix the notation 
“O. K.” to the statement, which would then be 
taken to the clerk’s office and paid. When the 
statement was marked “Paid” and returned to the 
office, petitioner would then prepare and sign a 
stipulation of dismissal of the action as to the de¬ 
fendant, thus settling his tax account, cause it to 
be filed in the pending action, entered by the clerk 
upon the minutes of the chancery court and au¬ 
thenticated by the presiding chancellor (E. 28). 

The clerk of the court periodically distributed 
the moneys collected by him, paying over to peti- 
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tioner the 10 percent of the tax allowed to him. 
Petitioner and his employees handled no tax 
money, it being the requirement of the statutes that 
after suit had been filed payment should be made 
into court (R. 28-29). 

During the taxable years here concerned peti¬ 
tioner received as fees in the tax suits amounts 
ranging from $3,268.32 in 1924 to $37,312.39 in 
1932. Petitioner concedes that the tax, if any, is 
due, has been correctly computed for each year here 
involved (R. 29). 

Petitioner employed typists and stenographers to 
assist him in preparing the bills in chancery and 
paid them from the commissions or fees which he 
received. Such employees, however, made no en¬ 
tries in the tax books of the countv and had no 
authority to do so. Petitioner could remove such 
employees at will, and they were answerable only 
to him. The county furnished and paid for all 
stationery, printed forms, typewriters, and furnif 
ture used in the office (R. 29). 

In 1933 the Legislature of Tennessee passed an 
act known as chapter 22 of the acts of that year, 
providing that no further suits should be brought 
and that pending suits for the collection of delink 
quent taxes should not be prosecuted until a sub¬ 
sequent date. Thereafter petitioner took no 
further steps to file such suits or to prosecute the 
pending actions. In 1933 and 1934 the county 
court of Shelby County, by resolution, removed all 
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penalties and interest from delinquent taxes. In 
1935 the legislature provided that the further pros¬ 
ecution of all suits for taxes from 1920 to 1933 
should be suspended until January 1, 1936, and 
by the same act reduced the compensation of the 
attorney from 10 percent to 3 percent (R. 29). 

Petitioner took no oath of office and furnished 
no bond, neither being required. The Board found 
as a fact that petitioner was neither an officer nor 
employee of Shelby County, of the City of Mem¬ 
phis, or of the State of Tennessee (R. 29). 

Petitioner filed no Federal income tax returns 
for the years 1924 to 1931, inclusive. In his re¬ 
turns for 1932 and 1933 he reported the amounts 
received as fees for instituting and prosecuting the 
delinquent tax suits, but claimed that they were 
exempt in their entirety. Respondent denied the 
claim for exemption and determined the deficien¬ 
cies shown above (R. 29). 

On December 7, 1936, the Board entered a deci¬ 
sion redetermining the deficiencies and penalties 
as found by the Commissioner (R. 38). 

SUMMARY OF ARGUMENT 

The compensation received by petitioner as an 
attorney chosen by the county trustee to prepare 
and file suits for the collection of delinquent taxes 
is clearly income within the meaning of the Fed¬ 
eral income tax laws and no statute grants ex¬ 
emption therefrom. 

One who seeks exemption from taxation on com¬ 
pensation for services rendered to a state or a polit- 
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ical subdivision thereof must show that he rendered j 
such services as an officer or an employee of the state j 
or political subdivision and if those services were j 
rendered as an independent contractor then he uses j 
independent judgment and discretion and his pro- j 
fessional skill to achieve the desired result. Such 
permit liberty of action and exclude the idea of j 
control which characterizes the relationship of 
employer-employee. The Board of Tax Appeals 
found as a fact that petitioner was not an officer ! 

_____ i 

of the state, county, or municipality. This was! 
based upon the fact that petitioner had failed to 
show that an office, as defined by the Supreme! 
Court, embracing the idea of tenure, duration, 
emoluments and duties fixed by law had been 
created by legislative enactment of the State of 
Tennessee. Thus, petitioner, being not an officer 
or employee, is, at most, but an independent con¬ 
tractor and is not accorded exemption from Fed-I 
eral taxation of the income in question. 

I 

ARGUMENT 

I 

Petitioner, an attorney chosen by the county trustee to 
prepare and file suits in the State courts for the collec¬ 
tion of delinquent land taxes, performed such services 
as an independent contractor with, and not as an offi¬ 
cer or employee of, a poltical subdivision of a State, 
and compensation derived therefrom is not exempt 
from Federal income taxation 

The compensation derived from and received by 
petitioner for services rendered in preparing and 
filing suits in the state chancery and circuit courts 

I 

I 

I 
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for the collection of all delinquent land taxes and 
all arrears of taxes due the state, county, and mu¬ 
nicipality is clearly income as defined by the ap¬ 
plicable provisions of the Federal revenue acts 
(Section 22 (a) of the Revenue Act of 1932 and 
corresponding sections of the Revenue Acts of 
1928, 1926, and 1924, infra ), and such income is 
taxable to him unless exempt. There is no 
statute according petitioner exemption from Fed¬ 
eral income taxation in this case, and in recogni¬ 
tion of this, petitioner, in seeking a redetermina- 

* 

tion of the deficiency assessed against him, has 
relied solely upon the implied constitutional doc¬ 
trine that instrumentalities through which a state 
and its political subdivisions exercise their essen¬ 
tial function of Government are immune from 
taxation by the Federal Government. See Hel¬ 
vering v. Powers, 298 U. S. 214; Willcuts v. Bunn r 
282 U. S. 216; Buckner v. Commissioner , 77 F. 
(2d) 297 (C. C. A. 2d). 

Limitations inhere in this rule of immunity. 
Fox Film Corp. v. Doyal, 286 U. S. 123, 128. In 
cases involving the application of the Federal reve¬ 
nue acts, it must be practically applied ( Burnet v. 
A. T. Jergins Trust Co., 288 U, S. 508, 514), and 
inquiry must be made into the effect of the tax 
(Metcalf & Eddy v. Mitchell, 269 U. S. 514, 526) 

4 

under the circumstances disclosed in each case. 
(Burnet v. A. T. Jergins Trust Co., supra.) The 
rule of immunity does not apply where no burden 
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is laid upon the exercise by a State of any of its j 
powers. ( Willcuts v. Bunn, supra; Group No. 1 
Oil Corp. v. Bass, 283 IT. S. 279; Burnet v. A. T. 

J erg ins Trust Co., supra, and* see, as to reciprocal j 
application, Educational Films Corp. v. Ward, 282 j 
U. S. 379; Alward v. Johnson, 282 U. S. 509; Fox 
Film Corp. v. Doyal, supra; Trinity farm Co. v. 
Grosjean, 291 IT. S. 466), nor does it apply where j 
the State engages in proprietary, as distinguished 
from governmental functions ( South Carolina v.j 
United States, 199 IT. S. 437; Ohio v. Helvering, 
292 U. S. 360; Helvering v. Powers, supra). | 
In addition to these qualifications in the appli¬ 
cation of the rule of immunity it is well established 
that one who deals with or performs services for a 1 
State or a political subdivision thereof, and derives 
income therefrom, is not for that reason alone 
clothed with immunity, but where one seeks exempt 


tion from Federal income taxation on compensa4 

tion so received he must demonstrate that he wa$ 
an officer or an employee of a State or a political 

subdivision thereof exercising essential govern¬ 
mental functions at the time of the receipt of such 
income. Metcalf & Eddy v. Mitchell, supra; Hel L 
vering v. Powers, supra; Buckner v. Commis¬ 
sioner, supra. If such services be rendered as ah 
independent contractor the rule of immunity doqs 
not apply and there is no exemption. Metcalf <& 
Eddy v. Mitchell, supra; Buckner v. Commissioned 
supra. Admittedly, Shelby County is a political 


i 


j 

j 
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subdivision of the State of Tennessee. No question 
then is here raised in that respect but it is our posi¬ 
tion that the respondent did not render the service 
of preparing and filing suits for the collection of 
taxes as ah officer or employee of the County, but as 
an independent contractor with the County Clerk. 

It has been repeatedly held that a professional 
man who is free to accept concurrent employment 
from other sources is not an officer or employee of 
the State, but an independent contractor therewith. 
Commissioner v. Murphy, 70 F. (2d) 790 (C. C. A. 
2d); Buckner v. Commissioner, supra; Medalie v. 
Commissioyier, 77 F. (2d) 300 (C. C. A. 2d) ; Com¬ 
missioner v. Modjeski, 75 F. (2d) 468 (C. C. A. 2d), 
certiorari denied, 295 U. S. 764; Childers v. Com¬ 
missioner, 80 F. (2d) 27 (C. C. A. 9th). In Metcalf 
<Sc Eddy v. Commissioner, supra, the distinction 
between an employee and an independent contrac¬ 
tor is well drawn. It was there stated (p. 520) : 

Nor do the facts stated in the bill of ex¬ 
ceptions establish that the plaintiffs were 
“employees’’ within the meaning of the 
statute. So far, as appears, they were in 
the position of independent contractors. 
The record does not reveal to what extent, 
if at all, their services were subject to the 
direction or control of the public boards or 
officers engaging them. In each instance the 
performance of their contract involved the 
use of judgment and discretion on their 
part and they were required to use their 
best professional skill to bring about the 
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desired result. This permitted to them libi 
erty of action which excludes the idea of that 
control or right of control by the employe^ 
which characterizes the relation of employer 
and employee and differentiates the eim 
ployee or servant from the independent 
contractor. | 

Article 643 of Treasury Regulations 74 and 77 
and Article 88 of Treasury Regulations 65 and 69 
provide that: 

An employee is one whose duties consist 
in the rendition of prescribed services and 
not the accomplishment of specific object^, 
and whose services are continuous, not oc¬ 
casional or temporary. 

This definition embraces the recognized rule thht 

i 

not only must the services be regular, continuous 
and of a permanent nature to constitute the one 
engaged therein as employee ( Louisville dec. Rail¬ 
road Co. v. Wilson, 138 U. S. 501, 505), but also that 
the employer must retain the right of general su¬ 
pervision over the alloted task. Singer Manufac¬ 
turing Co. v. Rahn, 132 U. S. 518; Va?ie v. Neiv- 
combe, 132 U. S. 220; Casement v. Brown, 148 U. S. 
615; Chi., Rock Isld. & Pac. Ry. v. Bond, 240 U. S. 
449. | 

Petitioner here was not an officer or employee of 
Shelby County, Tennessee, under the foregoing au¬ 
thorities. The Tennessee statute merely author¬ 
ized the county trustee to appoint an attorney to 
undertake delinquent tax litigation. His selection 
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was for no definite period. Although petitioner 
served for one year under each appointment, the 
basis for this was nothing more than informal ar¬ 
rangement between trustee and attorney, as the 
latter could, so far as the trustee provided, have 
been severed from his duties instanter. Petitioner 
took no oath of office and furnished no bond as none 
was required. And he was free to engage in other 
activities, either business or professional, had he so 
desired. His sole source of compensation lay in 

the imposition of the 10 percent penalty upon all 
delinquent taxes done at the time of the filing of 
the suits to enforce tax liens against the delinquent 
taxpayers. 

Petitioner, in his brief, has variously styled him¬ 
self, one designation being “ Delinquent Tax Col¬ 
lector” (Br. 12). We submit that this is without 
basis. The fallacy of petitioner’s self-description 
is aptly revealed by the Board in the following ex¬ 
cerpt from its opinion (R. 31) : 

Manifestly he was not a true tax collector. 
He was charged with no taxes, handled no 
money, gave no bond, maintained no official 
records and filed no report. He was merely 
the “attorney chosen by the county trustee 
with the approval of the county judge” to 
institute and prosecute suits against delin¬ 
quent taxpayers and to foreclose the tax 
liens. His activities were stated by him as 
follows: “I physically handle no money. I 
prepare the statement * * * which is in 
turn sent to the clerk of the chancery court, 
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who receipts for the money shown by the j 
statement. * * * I issue the formal dis¬ 

missal.” These are activities of an attor-i 
ney rather than of a collector of taxes. For 
such activities he was paid a fee, contingent! 
upon the amount recovered—an arrange¬ 
ment quite commonly made between an at¬ 
torney and his client. 

We submit that in no sense was petitioner a col4 

lector of taxes in the meaning that an individual is 

! 

employed as an integral part of the state’s tax coif 
lecting machinery to gather in its revenue. He 
was an independent contractor possessed of the 
liberty of action and freedom from detailed con^ 
trol befitting a practitioner of the law. In the sense 
of Metcalf <& Eddy v. Mitchell, supra; and of Lucas 
v. Howard, 280 U. S. 526; Lucas v. Reed, 281 U. sj. 
699; and Roberts v. Commissioner, 44 F. (2d) 16& 
(C. C. A. 5tli), petitioner was an independent con¬ 
tractor possessed of independent judgment and as 
such the compensation received by him from that 
role was not exempt from Federal income taxatiop. 

Much emphasis is placed by petitioner on the 
fact that he occupied office space in a county build¬ 
ing and gave orders to county employees. But we 
suggest that he transacted his affairs in the “ De¬ 
linquent Tax Office”, a public space given over to 
the service of tax information to the populace, not 
as a matter of right in his own office but as a priv¬ 
ilege accorded him, under no force of authority, to 
serve his convenience. It may be that the business 
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obedience accorded petitioner arose from defer¬ 
ence to his person, as the only employees over whom 
he held the authority of an unquestioned employer 
were those retained by him in preparing the requi¬ 
site bills in chancery and paid by him from his 
own funds; employees not in the slightest way 
county personnel. 

It cannot be successfully argued that the recent 
decisions of the Supreme Court in N. Y. ex rel. 
Rogers v. Graves, 299 IT. S. 401, and Brush v. Com¬ 
missioner, 300 U. S. 352, control the instant case 
and require a reversal of the Board ? s decision. The 
distinction is revealed in McLoughlin v. United 
States, 89 F. (2d) 699 (C. C. A. 2d), now pending 
before the Supreme Court on writ of certiorari, 
No. 287, October Term, 1937. The question in the 
Graves and Brush cases was whether the functions 
there involved were essential governmental func¬ 
tions. It was held that they were and thus the 
officers and employees of the political subdivisions 
affected thereby were held exempt from income 
taxation by the state and Federal governments re¬ 
spectively. 

The Supreme Court did not in either case over¬ 
rule or revise in any manner the rule of Metcalf & 
Eddy v. Mitchell, supra, that one must establish 
that he is an officer or employee to be entitled to ex¬ 
emption and that if he is an independent contractor 
the rule of immunity does not apply. It is that 
rule which is here applicable and controlling. That 
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that rule was clearly not affected by its decision in i 
the Graves case is indicated by the Supreme j 
Court’s statement in closing its opinion (p. 409) j 
that the evidence negatives any suggestion that re- j 
spondent there was “an independent contractor 
and not an officer, within the rule stated and dis¬ 
cussed in Metcalf & Eddy v. Mitchell, 269 U. S. 
514, 524-526. ” The evidence to which the Supreme j 
Court referred does not mean that that evidence j 
alone makes an attornev an officer of a state be- 
cause in Metcalf & Eddy v. Mitchell, supra, in 
which the Supreme Court referred to the factors j 
here mentioned as being necessary to establish thatj 
one was an officer, the Court merely said that thej 
belated suggestion that Graves was not an officer,; 
made after the evidence in the case had been ad¬ 
duced, was rebutted by the evidence which was! 
there existent. 

IX 

I 

I 

Petitioner is liable for the 25 percent delinquency pen¬ 
alty imposed through his failure to file returns for thd 
years 1924, to 1931, inclusive 

Section 291 of the Revenue Act of 1928 and Sec4 
tion 3176 of the Revised Statutes, as amended^ 
infra, provide in substance that in case of any 
failure to make and file a return by the required 
time, 25 percent of the tax shall be added to the 
tax and collected as a part of it, except that if i 
return is filed after the due date and the failure 


i 

i 
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to file the return was due to a reasonable cause, and 
not to willful neglect, no such addition shall be 
made. 

It is well established that a reasonable cause for 
failure tb file a return does, not relieve the tax¬ 
payer of the penalty where no return is ever filed. 
j Black Diamond Oil Trust No. 513 v. Commissioner, 
25 B. T. A. 142, appeal dismissed, 61 F. (2d) 1019 
(C. C. A. 9th); Brecher v. Commissioner, 27 
B. T. A. 1108; Hornsby v. Commissioner, 26 
B. T. A. 591; Nordholt v. Commissioner, 4 B. T. A. 
509. 

It is only in the event that a delinquent return is 
filed that the penalty may be avoided on the ground 
that there was reasonable cause for the delay. 
Berlin v.i Commisisoner, 59 F. (2d) 996 (C. C. A. 
2d), certiorari denied, 287 U. S. 642. Otherwise 
the imposition of the penalty is mandatory. Scran - 
ton-Laekaiuanna T. Co. v. Commissioner, 80 F. 
(2d) 519 (C. C. A. 3d), certiorari denied, 297 U. S. 
723. See also Commissioner v. National Land & 
Const. Co., 70 F. (2d) 349 (C. C. A. 6th), and Com¬ 
missioner v. Fidelity & Columbia Trust Co., 89 
F. (2d) 1005 (C. C. A. 6th). 

It seems clear under the above authorities that 
petitioner is subject to the 25 percent penalty in¬ 
asmuch as he failed to file returns for the years as 
to which penalties are asserted. In the absence of 
filing delinquent returns whatever may have been 
his motive to do so is immaterial. 
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CONCLUSION 

I 

I 

In the light of the foregoing, we respectfully 
submit that the decision of the Board is correct 
and should be affirmed. 

Respectfully submitted, 

James W. Morris, 

i 

Assistant Attorney General. j 

Sew all Key, I 

Norman D. Keller, 

' i 

W. Croft Jennings, 

Special Assistants to the Attorney General- j 

September 1937. 
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APPENDIX 


Revenue Act of 1932, c. 209, 47 Stat. 169: 

Sec. 22. Gross Income. 

(a) General Definition .—“Gross income” 
includes gains, profits, and income derived 
from salaries, wages, or compensation for 
personal service, of whatever kind and in 
whatever form paid, or from professions, 
vocations, trades, businesses, commerce, or 
sales, or dealings in property, whether real 
or personal, growing out of the ownership or 
use of or interest in such property; also 
from interest, rent, dividends, securities, or 
the transaction of any business carried on 
for gain or profit, or gains or profits and 
income derived from any source whatever. 
In the case of Presidents of the United 
States and judges of courts of the United 
States taking office after the date of the 
enactment of this Act, the compensation re¬ 
ceived as such shall be included in gross in¬ 
come; and all Acts fixing the compensation 
of such Presidents and judges are hereby 
amended accordingly. 

***** 

[The provisions of Section 22 (a) of the Rev¬ 
enue Act of 1928, c. 852, 45 Stat. 791, of Section 
213 (a) (1) of the Revenue Act of 1926, c. 27, 44 
Stat. 9, and Section 213 (a) (1) of the Revenue 
Act of 1924, c. 234, 43 Stat. 253, are essentially 
similar in effect to Section 22 (a) of the Revenue 
Act of 1932, supra.] 


( 22 ) 
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Revenue Act of 1928, c. 852, 45 Stat. 791: 

Sec. 291. Failure to File Return. 

In case of any failure to make and file 
a return required by this title, within the 
time prescribed by law or prescribed by the 
Commissioner in pursuance of law, 25 per 
centum of the tax shall be added to the tax, 
except that when a return is filed after 
such time and it is shown that the failure to j 
file it was due to reasonable cause and not 
to willful neglect no such addition shall be j 
made to the tax. The amount so added to 
any tax shall be collected at the same time j 
and in the same manner and as a part of the j 
tax unless the tax has been paid before the 
discovery of the neglect, in which case the 
amount so added shall be collected in the ! 
same manner as the tax. The amount added 
to the tax under this section shall be in lieu; 
of the 25 per centum addition to the tax! 
provided in section 3176 of the Revised 
Statutes, as amended. 

[The Revenue Acts of 1924 and 1926 are conf 
trolled with respect to failure to file returns by 
Section 3176 of the Revised Statutes, as amended;, 
which contains provisions essentially similar to 
those of Section 291 of the Revenue Act of 1928, 

i i 

supra.] 

Treasury Regulations 77: 

Art. 643. Compensation of State officers 
and employees .—Compensation paid to its 
officers and employees by a State or political 
subdivision thereof for services rendered in 
connection with the exercise of an essential 
governmental function of the State or po¬ 
litical subdivision, including fees received 
by notaries public commissioned by States, 
is not taxable. Compensation received for 
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services rendered to a State or political sub¬ 
division thereof is included in gross income 
unless (a) the person receives such compen¬ 
sation as an officer or employee of a State 
or political subdivision, and (b) the services 
are rendered in connection with the exercise 
of an essential governmental function. The 
commissions of receivers appointed by State 
courts are taxable. 

An officer is a person who occupies a posi¬ 
tion in the service of the State or political 
subdivision, the tenure of which is continu¬ 
ous and not temporary and the duties of 
which are established by law or regulations 
and not by agreement. An employee is one 
whose duties consist in the rendition of pre¬ 
scribed services and not the accomplishment 
of specific objects, and whose services are 
continuous, not occasional or temporary. 
Employees of universities receiving salaries 
paid in part or in whole from funds avail¬ 
able under the Smith-Lever Act of May 8, 
1914, who are officers or employees of a 
State, are not required to return as taxable 
income the salaries so received. This is also 
true with respect to the Act of August 30, 
1890, relating tc colleges for the benefit of 
agriculture and the mechanic arts, and to 
the Act of March 2, 1887, relating to agri¬ 
cultural experiment stations in such colleges. 
As to State contracts, see article 56. 

[Provisions essentially similar to the above are 
contained in Article 88 of Treasury Regulations 
65 and 69, and Article 643 of Treasury Regulations 
74.] 
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IN THE 


United States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA. ! 


JOHN BROWN, Petitioner, 

vs. No. 6962.; 

i 

GUY T. HELVERING, 

Commissioner of Internal Revenue, 

Defendant. 


REPLY BRIEF FOR PETITIONER. 


In our original brief we contended that the proper raid 
to determine when the compensation of a person engaged 
in discharging functions and duties conferred upon hint 
by the State is taxable was set out by this Honorable 
Court in Halsey vs. Helvering (1934), 75 Fed. (2d) 234. 
This case, we insisted, was a proper exposition of the 
prior decisions of the Supreme Court of the United States, 
and was in full accord with the subsequent decisions Of 
Brush vs. Commissioner of Internal Revenue, 299 U. $. 
536, 81 Law Ed. 395, and New York, ex rel., Rogers vs. 
Graves, 299 U. S. 401, 81 Law Ed. 306. 
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Opposing counsel in their brief question not only the 
application of the rule for which we contended but ap¬ 
parently its actual existence and insist that we have 
incorrectly i construed both Brush vs. Commissioner of 
Internal Revenue and New York, ex rel., Rogers vs. 
Graves. 

There have been several decisions of appellate courts 
reviewing the two cases in queston since they were de¬ 
cided, and the Supreme Court of the United States, in 
December of last year, considered the right of a State 
to tax certain Federal agencies which is closely analo¬ 
gous to the matter now’ before this Court for decision. 

We wish; therefore, to review the latest authorities, 
re-stating briefly our position, which, w r e insist, is 
strengthened rather than impaired by them. 

In Commissioner of Internal Revenue vs. Schnacken- 
berg (7th Cir.) (May, 1937), 90 Fed. (2d) 175, the ques¬ 
tion presented w~as whether the salary of the taxpayer 
as attorney for the South Park commissioners of Chi¬ 
cago was part of his taxable income. The annual salary 
of the general attorney was fixed by resolution of the 
Park Beard, and it was provided that he should be en¬ 
titled to such additional compensation for services as 
should be allowed by the Board from time to time. 

The attorney handled all law business of the Board, 
including Court appearances. He took no oath, furnished 
no bond, and performed his work in the office where 
he carried on a general law practice. (176.) 

The Court said: 

“Under the decision of the Supreme Court in 
Brush v. Commissioner, 57 S. Ct. 495, 500, 81 L. Ed. 
691, decided March 15, 1937, there can be no question 
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I 

i 

i 


that the acquisition, maintenance and regulation ojf 
the parks in the district governed by this municipal 
corporation constituted exercise of governmental 
function. There the court said: ‘Certainly, the main¬ 
tenance of * * * parks, and public buildings, to say 
nothing of other public facilities and uses, calls fqr 
the exercise of governmental functions.’ See, also, 
Shoemaker v. United States, 147 U. S. 282, 13 S. tit. 
361, 37 L. Ed. 170.” j 

I 

I 

This, we insist, was the real determinative issue. j 

i 

i 

Continuing, the Court says: 

i 

“It is insisted by the Commissioner, however, that 
the taxpayer was not an officer of the municipal cor¬ 
poration but rather an independent contractor. Un¬ 
der article 643 of Regulations 74, it is provided that 
‘an officer is a person who occupies a position in the 
service of the state or political subdivision, the tenure 
of which is continuous and not temporary and the 
duties of which are established by law or regulations 
and not by agreement.’ In Metcalf & Eddy v. Mitchell, 
269 U. S. 514, 46 S. Ct. 172, 173, 70 L. Ed. 384, the 
court said: ‘An office is a public station conferred by 
the appointment of government. The term embraces 
the idea of tenure, duration, emolument and duties 
fixed by law. Where an office is created, the law usu¬ 
ally fixes its incidents, including its term, its duties 
and its compensation.’ Inasmuch as what constitutes 
an office, resulting in exemption under a federal stat¬ 
ute, is a question for the national government, state 
decisions are only persuasive. However, we observe * 
that by section 24 of article 5 of the Constitution of 
Illinois, an office is defined as ‘a public position created 
by the constitution or law, continuing during the 
pleasure of the appointing power, or for a fixed time, 
with a successor elected or appointed.’ This i& in 
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accord with the federal rule as defined by the Su¬ 
preme Court in Helvering v. Powers, 293 U. S. 214, 
55 S. Ct. 171, 173, 79 L. Ed. 291, as follows: ‘The term 
“public office” undoubtedly implies a definite assign¬ 
ment of public activity, fixed by appointment, ten¬ 
ure, and duties.’ ” 

This definition of office, we respectfully insist, would 
make the petitioner Brown an officer. Every duty which 
he performs is fixed by statute. He files the tax bills at 
the time required by law. In the preparation of these 
bills he adopts the form prescribed by law. The proce¬ 
dure is all regulated by statute, and Brown’s compen¬ 
sation is definitely fixed by the law under which he 
performs. He takes no oath and furnishes no bond, but 
is certainly as much the lawyer for the State, County and 
City in the collection of their taxes as Schnackenberg 
was the attorney for the Park Board. 

Continuing, the Court says: 

“The taxpayer was appointed by the board to the 
office of general attorney created by law, that is, by 
the ordinance of the board. He held office for a 
specific definite period and until his successor was 
chosen. He had a definite assignment to public ac¬ 
tivity, held a public position, his duties being estab¬ 
lished by law and regulations and not by agreement. 
The park board in enacting its ordinances had express 
authority from the state Legislature so to do and 
the resulting enactment became the governing law 
as to all matters within the jurisdiction of the board. 
That the taxpayer’s office was created by law is evi¬ 
dent from the fact that an ordinance is a local law, 
a rule of conduct prospective in its operation, apply¬ 
ing to persons and things subject to the local juris¬ 
diction. Southern Pac. Co. v. Western Pac. R. Co. 
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(C. C.), 144 F. 160. Apparently every essential ele¬ 
ment of an exempr officer was present in his case. 

“We cannot agree that the taxpayer was an inde¬ 
pendent contractor. In Metcalf & Eddy v. Mitchell, 
supra, relied upon by the commissioner, the court 
observed that none of the engagements of the tax¬ 
payers was of permanent character that their duties 
were prescribed by contract; that there was no la|w 
creating such offices as they contended existed and 
that they were, therefore, independent contractors. 
These facts clearly differentiate that case from the 
instant one. The same distinction exists in Ccn- 
soer, Older & Quinlan v. Commissioner, 85 F. (2ji) 
461 (C. C. A. 7), wherein the taxpayers entered irjto 
contracts for engineering services with various mu¬ 
nicipalities and received compensation for services 
in soecial assessment proceedings navable. not bv the 
village but out of the installment of assessments cbl- 
lected from the property owners under the Local 
Improvement Act of Illinois. (Smith-Kurd Ill. Stats., 
c. 24, sec. 698 et seq.) In Campbell v. Commissioner, 
87 F. (2d) 128, decided December 21, 1936, by this 
court, the taxpayer’s compensation and duties wbre 
fixed by contract. He made a proposal to the mu¬ 
nicipality which was accepted. Obviously he was not 
an officer or an employee but an independent con¬ 
tractor. 

“The present case is more like that of New Yqrk, 
ex rel. Rogers v. Graves, 57 S. Ct. 269, 81 L. Ed. 306, 
decided January 4, 1937, where an attorney for the 
Panama Railroad Company was held to be an officer 
within the meaning of the law and regulations. The 
company being an instrumentality of the United 
States, his salary was exempt from the New Ybrk 
income tax law.” j 

The Court then held that all services rendered by the 
attorney were rendered as an officer in pursuance of ijaw, 
and that his income was exempt from Federal tax. ; 


i 

I 
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We have quoted extensively from this opinion because 
it so clearly draws the distinction for which we con¬ 
tended between officers who may under certain State 
statutes be construed as such, and officers within the 
meaning of the Federal statutes. 

We have never contended that petitioner was an officer 
in the sense that he took an oath of office, furnished a 
bond and was definitely elected to a specific office, but 
in the sense in w T hich he discharges by statutory desig¬ 
nation the functions essential to the continuation of the 
State’s government he has been delegated a part of the 
State’s authority and is therefore an officer. But- whether 
he be officer or employee, or partly officer or employee, 
he is certainly caused to function by virtue of a statute 
which requires his selection and under which his duties 
are prescribed and his compensation fixed, and he is 
definitely engaged in carrying out a governmental func¬ 
tion of the State of Tennessee. 

In Helvering vs. Curren (June, 1937;, 90 Fed. (2d) 621 
(2 Cir.), the Court held that the attorney of the County 
Clerk who received a statutory salary of Four Thousand 
Five Hundred ($4,500.00) Dollars, who also engaged in 
outside practice, was in the services which he rendered 
to the County Clerk engaged in a governmental function. 

The Court, after pointing out that the Commissioner 
recognized the County Clerk’s work as essentially gov¬ 
ernmental but based his defense upon the claim that the 
taxpayer was not an employee but an independent con¬ 
tractor, says: 

‘‘The Commissioner recognizes that a County 
Clerk’s work is ‘essentially governmental,’ and bases 
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his defense upon the theory that the taxpayer is npt 
an ‘employee,’ but an ‘independent contractor,’ like 
the engineers in Metcalf v. Mitchell, 269 U. S. 5114, 
46 S. Ct. 172, 70 L. Ed. 384, and Commissioner jv. 
Modjeski, 75 Fed. (2d) 468 (C. C. A. 2); and the law¬ 
yers in Buckner v. Commissioner, 77 F. (2d) 297 
(C. C. A. 2), and Commissioner v. Murphy, 70 |F. 
(2d) 790 (C. C. A. 2).” 

Continuing, the Court says: 

“A tax does not as such impede state officials 
in the performance of their duties; it can scarcely 
be said to invade the state’s sovereignty, save as it 
may require the official’s salary to be correspond¬ 
ingly raised. Even that would seem to be generally 
an ‘indirect’ result, for the rise need not inevitably 
follow; the incumbent might accept the cut rather 
than throw up his position. But, assuming as jwe 
must that it does trench upon the state’s pre¬ 
rogatives, it is hard to see why a tax upon an ‘inde¬ 
pendent contractor’ is as not likely to come out of the 
state treasury as one upon an ‘official,’ or ‘employee.’ 
The taxes a contractor must pay he ordinarily adds 
as a cost, except when competition prevents; and all 
bidders are equally liable to the income tax. And 
yet the fact that the taxpayer is such a contradtor 
has certainly been used as a test. The phrase is hot 
easy to apply, especially to this situation, whidji is 
so different from that for which it was contrived; 
i.e., to limit imputed liability for the torts of a sub¬ 
ordinate. The definitions of it which have been at¬ 
tempted are not true definitions at all; they merely 
mention those factors which the courts ordinarily 
take into account; as good a summary of these as 
any is in section 220 of the Restatement of Agency.” 


I 




o 

o 


Commenting upon the Government’s claim, the Court 
savs: 

“The Commissioner quite naturally seizes upon 
the factor of control by the supposed principal over 
the subordinate as the work progresses, saying truly 
that here the clerk had no control whatever over his 
counsel; perhaps not even as much as a client has 
over a law-suit. But two very recent cases have dis- 
posed of that argument in holding immune officials 
who were quite as independent of control as the tax¬ 
payer here (New York ex rel. Rogers v. Graves, 
299 U. S. 401, 409, 57 S. Ct. 269, 272, 81 L. Ed. 306; 
Brush v. Commissioner, 300 U. S. 352, 57 S. Ct. 498, 
81 L. Ed. 691); and it is now settled, whatever the 
reason, that one may be entirely self-directed and 
still be an ‘officcial.’ On the other hand, one could 
hardly be an ‘independent contractor,’ if one were 
merely engaged to assist in the routine of a public 
office, and held bv a tenure measured bv time, and 
not by the completion of some specified work. That 
is the test used in the Regulations: ‘the tenure’ of 
an ‘official’ must be ‘continuous and not temporary,’ 
his duties are not to be ‘established * * * by agree¬ 
ment.’ Similarly an ‘employee’ is one whose services 
are ‘prescribed,’ but whose work is not ‘the accom¬ 
plishment of specific objects.’ It is not therefore 
the absoluteness of the superior’s control that counts, 
rather, how far the engagement is by the job— 
piece-work, so to say. In the case at bar the taxpayer 
was as much an ‘official’ as the clerk himself, at 
whose side he must constantly be to assist him in 
the ordinary discharge of his duties.” 

We have again quoted at length because the Court 
has so cogently expressed the contentions which we 
advanced in our original brief. 

It would not be contended that the Trustee of Shelby 
County in collecting current taxes is not an officer per- 


I 


i 

9 

| 

forming a governmental function just as was the County 

Court Clerk in the case just cited. j 

i 

i 

^ i 

Then when the County Trustee, as provided and reh 
quired by the laws of Tennessee, turns all of the deling 
quent taxes in his office over to the collecting attorney 
for collection (the petitioner herein), then is not this 
collecting attorney performing a governmental function 
in collecting from the delinquent, just as much as wais 
the trustee in collecting the taxes prior to delinquency? 
The duties of each are prescribed by the same Act. 

The distinction between governmental and non-goy- 
ernmental functions clearly appears from another deci¬ 
sion of the same Court, Harman vs. Helvering, 90 Fed. 
(2d) 622, in which it was held that certain income was 
taxable because it was not received from the perforfn- 
ance of a governmental function. 

Opposing counsel we respectfully insist entirely misses 
the point of distinction which we are here contending, 
and refers to McLoughlin vs. Commissioner of Internal 
Revenue, 89 Fed. (2d) 699, in which the Court held that 
an attorney employed by the liquidating bureau who 
was paid from the resources of the concerns which he 
aided in liquidating, was not entitled to claim an exemp¬ 
tion of his compensation. We respectfully insist, hoW- 

i 

ever, that the holding in this case is not in conflict with 

i 

the others here cited. 

i 

i 

The Court says, page 702: j 

i 

| 

“We think the justification for denying exemption 
in each category is that the tax imposes no real 
burden upon, or impediment to a normal exercisd of 




10 


sovereign power. There will be differences of opinion 
as to the extent of protection needed against the 
aggressions of one governmental unit upon another, 
but there can be no warrant for allowing exemption 
from a tax which does not burden or impede the 
exercise of any governmental function.” 

This is another method of re-stating the rule that the 
functions in which a taxpayer is called upon to assist in 
discharging must be strictly governmental functions, and 
his connection therewith one which makes him an inte¬ 
gral part in the discharge of the governmental functions. 

Where the taxpayer is an integral part in discharging 
a governmental function taxation of him is a taxation 
of the function itself. 

In the instant case Brown is a statutory part of the 
only method provided by the State for the collection of 
its revenue when it has become delinquent for a certain 
length of time. 

In McLoughlin vs. Commissioner of Internal Revenue, 
the Court further says: 

“We do not suggest that the Supreme Court would 
hold that because a state official received his com¬ 
pensation out of fees, a federal tax upon it would 
not be an interference with a state function.” 

The McLoughlin case, therefore, fully recognizes that 
the governmental character of the function is the impor¬ 
tant matter to be determined. 

Certiorari has been granted in the McLoughlin case, 
so that the Court was apparently not fully satisfied with 
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the denial of exemption to him, and it may be that the 
limits of exemption will be extended even further than 
they were by the Circuit Court of Appeals. 

In Freedman vs . Commissioner of Internal Revenue 
(August, 1937) (3rd Cir.), 92 Fed. (2d) 150, the tax¬ 
payer was a lawyer assigned to work under a special 
deputy Attorney General in Philadelphia County. In 
1932 he spent more than fifty per cent of his time on 
State business, receiving a salary of Three Thousand 
($3,000.00) Dollars from the State. The Court says (1$2) 
that the uncontradicted testimony was that the taxpayer 
was under the control of the Attorney General and says: 

I 

i 

“Being an employee of the state or the nation, 
being engaged in recognized governmental work— 
in this case the vital Department of Banking, THer- 
rell v. Commissioner (C. C. A.), 88 F. (2d) 869— 
it follows that the quantum of the employee’s pay, 
the means by which he is paid, are features which 
do not on the one hand determine the liability of the 
national employee to state taxes or the state em¬ 
ployee to federal taxes. The nation and the state, 
within their respective spheres of governmental ad¬ 
ministration, are not subject to taxation imposed by 
other sovereignties. Within their own province, they 
are exempt from—to them—alien burdens in the 
way of taxation. Indian Motocycle Co. v. United 
States, 283 U. S. 570, 51 S. Ct. 601, 75 L. Ed. 12J7.” 

The Court then concludes that the taxpayer’s incqme 
was not assessable any more than that of special attor¬ 
neys of the Federal Government would be subjectj to 
State tax, and quotes with approval: 

“This principle is implied from the independence 
of the national and state governments within their 
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respective spheres and from the provisions of the 
Constitution which look to the maintenance of the 
dual system.” 

From these cases we respectfully insist that the con¬ 
struction given by the courts to New York, ex rel., vs. 
Graves, supra, and Brush vs. Commissioner, supra, is as 
we have contended in our original brief and not as set 
out by opposing counsel. 

The Supremee Court itself, in James vs. Dravo Con¬ 
tracting Co.j decided December 6, 1937, 82 L. Ed., page 
125, does not depart from the earlier decisions, but bases 
its holding upon the fact that no burden is laid upon a 
governmental agency by a State tax upon the gross 
receipts of a corporation engaged in doing certain work 
for the Federal Government. The Court distinguishes 
between the tax upon the property of an agency and a 
tax upon the governmental agency itself (137), and ana¬ 
lyzes the Metcalf case as follows: 

“The pith of the decision in the case of Metcalf is 
that government bonds and contracts for the services 
of an independent contractor are not upon the same 
footing. The decision was a definite refusal to extend 
the doctrine of cases relating to government securi¬ 
ties, and to the instrumentalities of government, to 
earnings under contracts for labor. 

“The reasoning upon which that decision was based 
is controlling here. We recognized that in a broad 
sense ‘the burden of federal taxation necessarily sets 
an economic limit to the practical operation of the 
taxing power of the States and vice versa.’ Taxation 
by either the state or the federal government affects 
in some measure the cost of operation of the other.’ 
As ‘neither government may destroy the other, or 
control in any substantial manner the exercise of 
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its powers/ we said that the limitation upon thq 
taxing power of each, so far as it affects the other^ 
‘must receive a practical construction which permits 
both to function with the minimum of interference 
each with the other; and that limitation cannot be 
so varied or extended as seriously to impair either 
the taxing power of the government imposing thfe 
tax * * * or the appropriate exercise of the func¬ 
tions of the government affected by it/ Metcalf v. 
Mitchell, supra (269 U. S. 523, 524, 70 L. Ed. 392, 
46 S. Ct. 172). | 

“We said further that the nature of the govern¬ 
mental agencies or the mode of their constitution 
could not be disregarded in passing on the question 
of tax exemption, as it was obvious that an agency 
might be of such a character or so intimately con¬ 
nected with the exercise of a power or the perform¬ 
ance of a duty by the one government ‘that aiiy 
taxation of it by the other would be such a direct 
interference with the functions of government itself 
as to be plainly beyond the taxing power/ And it 
was on that principle that ‘any taxation by one gov¬ 
ernment of the salary of an officer of the other, or 
the public securities of the other, or an agency 
created and controlled by the other, exclusively to 
enable it to perform a governmental function/ vfas 
prohibited. We concluded that a non-discriminatOry 
tax upon the earnings of an independent contractor 
derived from services rendered to the Government 
could not be said to be imposed ‘upon an agency; of 
government in any technical sense’ and could not 
‘be deemed to be an interference with government 
or an impairment of the efficiency of its agencies in 
any substantial way.’ Id., pp. 524, 525. 

“While the Metcalf Case was one of a federal tax, 
the reasoning and the practical criterion it addpts 
are clearly applicable to the case of a state tax upon 
earnings under a contract with the Federal Govern¬ 
ment.” ! 
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This analysis we respectfully insist is fully in line with 
the contentions which we have heretofore made. It is 
the governmental nature of the agency and the fact that 
the tax in question is a burden upon such governmental 
agency which renders it void. Metcalf vs. Mitchell , 269 
U. S. 523, 70 Law Ed. 392, 46 S. Ct. 172, does not create 
any hard and fast definition of officers, and its distinc¬ 
tion between officers and employees and independent 
contractors, when analyzed appears to be simply a 
method of determining whether the taxpayer is or is 
not an integral part of a governmental agency so that 
he may be treated as one of the essential cogs in gov¬ 
ernmental operations. 

We have heretofore pointed out in our original brief 
that petitioner Brown is such an essential part in the 
scheme of collecting State taxes that the collection of 
delinquent taxes could not proceed without the appoint¬ 
ment of a person to discharge those functions which 
petitioner was called upon to carry out. Opposing coun¬ 
sel, page 17 of their brief, insist that petitioner was not 
a collector of taxes per se “in the meaning that an indi¬ 
vidual is employed as an integral part of the State’s tax 
collecting machinery to gather in its revenue.” 

They further insist, page 8, that the employees in the 
delinquent tax office “worked to some extent under peti¬ 
tioner,” and, page 16, “that petitioner’s designation of 
himself as delinquent tax collector is without authority.” 

None of these contentions are justified by the record. 
The delinquent tax office (Rec. 55) is the office of the 
petitioner. His office equipment and filing cabinets are 
furnished by the County of Shelby. It is not a voluntary 
arrangement for him to have a desk in the Court House 
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(Rec. 56). He has elaborate and fully equipped quarters 
designated as delinquent tax officer (Rec. 57), with a 
corps of clerks furnished and paid for by the County. 

“These men are under my direction as far as it 
goes in telling them what to do.” 

(Rec. 57.) 

The County Trustee has nothing whatever to do with 
the delinquent office; the delinquent tax office is not a 
part of the functions of his office, and petitioner can hire 
or fire the employees at his will. (Rec. 57.) 

We respectfully submit that the record discloses that 
the only employees who are paid by the petitioner are 
(Rec. 58) the stenographers whom he engages for the 

I 

preparation of the bills. (See also Rec. 59.) 

! 

We recapitulate briefly the duties of the petitioned: 

He is required by statute between the 1st of February 
and the 1st of March to file suits to recover every delin¬ 
quent tax. He has no discretion in the filing of thbse 
suits but must file for every tax, however small. 

i 

i 

The bills are filed in a form specified by law and the 
procedure is also specified by law. 

i 

The petitioner is appointed by virtue of the express 
provisions of the statute and unless the petitioner or 
some other person is appointed to collect the taxes, the 
Trustee remains charged with them, and it is only when 
the Trustee shows that a collector-attorney has been 
appointed to collect the taxes, with the approval of the 
County Chairman, that the Trustee is released from the 
charge against him. 


lb 


After the bills have been filed by the delinquent tax 
attorney the Trustee has no further control over them. 
There is no person left who can take steps to enforce 
collection of the taxes except this delinquent tax attorney. 

So important is the function that if the County Trustee 
fails to appoint a collector-attorney he is assessed a ten 
per cent penalty on the uncollected taxes and the Com¬ 
missioner of Finance and Taxation may appoint such 
attorney. 

The mere fact that the delinquent tax attorney does 
not personally handle the funds is immaterial. It is 
unquestionable that the steps taken by him are prescribed 
steps in the collection of the State’s revenue and that 
no other provision is made for such collection except 
through the steps taken by him. 

We have in our original brief set out the Code sections 
covering the collection of taxes in Tennessee. They are 
Code Sections 1565 to 1603, and they set out an entire 
scheme for the collection, first, by the Trustee, then by 
constables selected by him, and finally by the delinquent 
tax attorney. 

We respectfully insist that these statutes establish 
beyond any question the governmental character of the 
duties discharged by the petitioner. 

Opposing counsel in their brief seek to stand upon 
narrow definitions of who is an officer and who is an 
employee, and to insist that by making these definitions 
narrow they can exclude the petitioner from both classes 
and therefore place him upon the basis of an inde- 



I 


pendent contractor. They cite no case, and ^ve have 
found none, in which a person charged with the collec¬ 
tion of State revenue under the provisions of a statute 
which fixes his appointment, compensation and duties 
must pay tax upon the compensation fixed by the statutes 
under which he was appointed. ! 

i 

1 

We repeat that it is not necessary to classify the peti¬ 
tioner, but if he is to be classified, he is certainly an 
officer in the sense that he discharges functions of a 
governmental character which are placed upon hta by 
virtue of a statute. 

i 

But, aside from the status of the petitioner, the funda¬ 
mental principle remains that one government can not 
hamper another in the exercise of its governmental func¬ 
tions by the taxation of it. The governmental character 
of taxation is admitted. The necessity that it should be 

i 

unburdened is evident, and the attempt to tax the com¬ 
pensation of the petitioner is an effort to burddn the 
State of Tennessee in the collection of its revenue. 

We cannot accept the idea apparently advanced by 
adversary counsel (page 12) that an inquiry mu^t be 
had as to the extent of the burden of the tax upon a 
State agency in order that its validity may be deter¬ 
mined. i 

I 

The correct rule, we insist, is set forth in Trinityjarm 
Constr. Co. vs. Grosjean, 291 U. S. 466, 78 Law Ed. 918, 
cited by opposing counsel on another point, where the 
Court says: j 

i 

“And on that basis it seeks to invoke the rule that, 
consistently with the Federal Constitution, a State 


i 

i 
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After the bills have been filed by the delinquent tax 
attorney the Trustee has no further control over them. 
There is no person left who can take steps to enforce 
collection of the taxes except this delinquent tax attorney. 

So important is the function that if the County Trustee 
fails to appoint a collector-attorney he is assessed a ten 
per cent penalty on the uncollected taxes and the Com¬ 
missioner of Finance and Taxation may appoint such 
attorney. 

The mere fact that the delinquent tax attorney does 
not personally handle the funds is immaterial. It is 
unquestionable that the steps taken by him are prescribed 
steps in the collection of the State’s revenue and that 
no other provision is made for such collection except 
through the steps taken by him. 

We have in our original brief set out the Code sections 
covering the collection of taxes in Tennessee. They are 
Code Sections 1565 to 1603, and they set out an entire 
scheme for the collection, first, by the Trustee, then by 
constables selected by him, and finally by the delinquent 
tax attorney. 

We respectfully insist that these statutes establish 
beyond any question the governmental character of the 
duties discharged by the petitioner. 

Opposing counsel in their brief seek to stand upon 
narrow definitions of who is an officer and who is an 
employee, and to insist that by making these definitions 
narrow they can exclude the petitioner from both classes 
and therefore place him upon the basis of an inde- 






17 


pendent contractor. They cite no case, and we have 
found none, in which a person charged with the collec¬ 
tion of State revenue under the provisions of a statute 
which fixes his appointment, compensation and duties 
must pay tax upon the compensation fixed by the statutes 
under which he was appointed. 

I 

i 

We repeat that it is not necessary to classify the peti¬ 
tioner, but if he is to be classified, he is certainly an 
officer in the sense that he discharges functions of a 
governmental character which are placed upon him by 
virtue of a statute. 

j 

But, aside from the status of the petitioner, the funda¬ 
mental principle remains that one government can npt 
hamper another in the exercise of its governmental func¬ 
tions by the taxation of it. The governmental character 
of taxation is admitted. The necessity that it should Toe 
unburdened is evident, and the attempt to tax the com¬ 
pensation of the petitioner is an effort to burden the 
State of Tennessee in the collection of its revenue. | 

We cannot accept the idea apparently advanced by 
adversary counsel (page 12) that an inquiry must be 
had as to the extent of the burden of the tax upon a 
State agency in order that its validity may be deter¬ 
mined. 

I 

The correct rule, we insist, is set forth in Trinityfafm 
Constr. Co. vs. Grosjean, 291 U. S. 466, 78 Law Ed. 918, 
cited by opposing counsel on another point, where the 
Court says: 

4 ‘And on that basis it seeks to invoke the rule that, 
consistently with the Federal Constitution, a State 
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may not tax the operations of an instrument em¬ 
ployed by the government of the Union to carry its 
powers into operation. That principle, while not 
expressly stated in the Constitution, necessarily 
arises out of our dual government. It has often 
been given effect. And reciprocally it safeguards 
every State against federal tax on its governmental 
agencies or operations. Its application does not de¬ 
pend upon the amount of the exaction, the weight 
of the burden or the extent of the resulting inter¬ 
ference ! with sovereign independence. Where it 
applies, the principle is an absolute one wholly un¬ 
affected by matters or distinctions of degree. Indian 
Motocycle Co. v. United States, 283 U. S. 570, 575, 
75 L. Ed. 1277, 1281, 51 S. Ct. 601, and cases cited. 
Its right application is essential to the orderly con¬ 
duct of the national and the state governments and 
the attainment of justice as between them.” 

Nor is the rule for which we are contending altered 
by the decisions set out on pages 12 and 13 of adver¬ 
sary’s brief: 

Willcuts vs. Bunn, 282 U. S. 216. 75 Law Ed. 304, holds 
that the profit on the sale of municipal bonds is taxable, 
but upholds the rule that the bonds themselves and the 
interest thereon are exempt from taxation. 

Group No. 1 Oil Corp. vs. Bass, 283 U. S. 279, 75 Law 
Ed. 1032, holds that the profit made on the sale of leases 
of State lands is taxable because there is no longer a 
State interest in the transaction. 

Burnet vs. A. T. Jergins Trust Co., 288 U. S. 508, 77 Law 
Ed. 925, holds that the profit made from oil on lands leased 
by a city is subject to a tax because the city’s govern¬ 
mental functions are not involved. 
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Educational Films Corp. vs. Ward, 282 U. S. 379, 75 L^w 
Ed. 400, holds that the gross receipts of a corporation mky 
be taxed although part of its revenue is derived from 
copyrights. 

Alward vs. Johnson, 282 U. S. 509, 75 Law Ed. 496, holds 
legal a State tax on the receipts of automobile carrieirs, 
although part of their income is derived from carrying 
the United States mail under contract. 

I 

Fox Film Corp. vs. Doyal, 286 U. S. 123, 76 Law Ed. 
1010, allows the profit made on copyright films to be 
computed on the total profit of a corporation subject, to 
tax, and Trinityfarm Co. vs. Grosjean, supra, holds that 
it is not a burden on the Federal Government for a tax 

I 

to be levied on the gasoline used by a levee contractor. 

i 

In none of these cases is it held that a governmental 
function of a State can be taxed by the Federal Gov¬ 
ernment or conversely a governmental function of ithe 
Federal Government taxed by the State. On the other 
hand, the cases determine primarily that the function is 
not a governmental one and that the tax therefore does 
not constitute a burden on government before the exemp¬ 
tion is granted. 

i 

Of course, cases bearing upon the actions of a State 
in a strict proprietary enterprise have no application 
here. 

i 

! 

We respectfully insist that the power of the State to 
collect revenue has never been construed other than as 
a governmental one and that the courts will not wjeigh 
the extent of the interference therewith by “alien tax¬ 
ation.” ! 
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The taxation upon the petitioner herein is therefore 
a burden upon a governmental agency and this Court 
will not weigh the extent or character of the interference 
since any interference is void. 


Respectfully submitted, 


Of Counsel: 


CHAS. M. BRYAN, Memphis, Term. 
ARTHUR G. BRODE, Washington, D. C. 
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